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1850. 
Nov. 18* 

TATHAM p. WRIGHT. issi. 

April S9, 50. 

HE bill was filed by the heir at law of John Marsden ^"^ * *• 

against the persons who took interests under a will 

of John Marsden^ dated the 14th of June 1822, and a ^ "^^*^"* 

for a new 

codicil to it dated the 23d of February 1825. The case trial of two 

stated by the Plaintiff was, that the testator had been, JJ^j^'J!^ 

from his youth upwards, weak, childish, and incapable three groundf: 

of transacting business ; that, for more than twenty years j^^^ im. ' 

before his death, he had been entirely under the control proper sum- 

of his agent and steward, the Defendant George Wrights the Judge; 

^11^ Sdly, because 
the weight of 
evidence was against the verdict ; and, 3dly, because only one of the attesting wit- 
nesses was ezaoiiiied at the trial. The motion was refused on the ground, that, 
upon the evidence alone, without regard to the summing up of the Judge, the 
Court would not have been satisfied, if the jury had given a difierent verdict ; and 
because the two attesting witnesses, who were not examined, were present in Court 
on the trial of the issue, and tendered to the part}* moving for a new trial, who 
declined to examine them. 

Scmble, The rule is not universal, that, on the trial of an issue deviiomi vel non, 
all the attesting witnesses must be examined at law. 

SemkU, That rule does not apply, where the bill is filed by the heir tSt law, to 
restrain the devisee from setting up a legal estate as a bar to the ejectment. 

Vol- IL B 
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that the will and codicil had been prepared by Wright's 
direction ; and that Marsden, without comprehending the 
provigions of these instruments, which were extremely 
complex and artificial, executed them under Wright's 
control and influence. The prayer was, that the will 
might be declared to have been obtained by fraud and 
undue influence, and to be void. 

The bill also alleged that the legal estate in Mars- 
den's freeholds was outstanding, and prayed that the 
Defendants might be restrained from setting up any 
outstanding legal estate as n defence to any action at 
law which the PlaintifT might commence. The Defend- 
ants by their answer stated that a considerable part of 
the freeholds was vested in mortgagees, but tliey could 
not further set forth whether the legal estate of any part 
of the testator's lands was outstanding. 

Many witnesses were examined in the cause, both on 
the part of the FlaintifT and on the part of the De- 
fendants. Among those who were examined for Uie 
Defendants were Mr. BUasdale, the Rev. Robert Procter, 

and EihC'ind TdJuw; th<_' Xhrw atU'stin- wUnessi's lo \W 
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subjects upon which he conversed; and that be 
capable of making a plain straight-forward will or 
codicil to a limited extent" On his cross^xaoMnatioli 
he said that, ** in his opinion and belief, John Marsden 
was totally incompetent to transact any business, or to 
manage his own afiairs or property, or to gt?e any 
proper directions or orders about the same; that be 
neter was capable of knowing his own property, either 
as to extent or value, or of buying or selling, or con- 
tracting for any thing more than ten or twenty shillings 
in amount, or of giving instructions for any conveyances 
or leases ; that he was totally incapable of giving di- 
rections for making calculations of the respective values 
of different lands, or of understanding in the least 
degree such calculations when made ; that John Man^ 
den had not the power to follow his own inclinations, or 
to act as he wished, without the restraint or control of 
the Defendant George Wright^ in matters of consequence, 
and that he had not a will of his own in such matters ; 
that he did not think John Marsden was capable of 
giving written instructions or directions for his will to 
Giles Bleasdale, or to any other person ; and that, in bis 
opinion, JMn Marsden was not capable of comprehend- 
ing, combining together, and judging accurately of the 
nature and consequences of any legal instrument creating 
a variety of new rights and interests.'* 



18S1. 




Edmund Tatham in his examination in chief stated, 
that John Marsden was *^ of weak mind and deficient 
understanding, but was of sufficiently sound and dis- 
posing mind, memory, and understanding to make a 
plain and simple will or codicil, though not to make an 
intricate or complicated will or codicil." In his cross- 
examination he deposed " that John Marsden was of a 
weak mind and defective judgment ; that he was infirm 
in these respects throughout the whole of the period 

B 2 of 
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> ^ the witness's acquaintance with him, up to the time 
.4|t4ls last illness, which was after the year 1825; 
.tbat b» was liable to be made the dupe of designing 
.. -and interested persons; tliat he was not capable of 
^«, transacting business, or of managing his own affairs or 
property, or of giving proper instructions or orders 
about the same; that he was not capable of compre- 
hending, combining together, or judging accurately of 
the nature and consequence of any legal instrument cre- 
ating a variety of new rights and interests ; and that he 
seemed to be afraid of offending Wright." Both these 
witnesses entered, in their cross-examination, into minute 
details of circumstances to corroborate their opinions of 
the extreme imbecility of Mr. Marsden. 

Two issues ofdevisavit vel non were directed. 

On the trial, the devisees, who were Plaintiffs in (he 
issues, called only Bleasdale to prove the due execution 
of the will and codicil, and did not examine either 
Procter or Talham ,- l)ut their counsel stated, that they 
had served siJ>pcenas on both these persons; that both of 
lliem were in Coint, arul the \)v(<.mhu 
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In support of tbe' motion it was contended) IsV^th^ 1831. 
the Judges in summing up, had not presented the ew v ^ - 
dence fully and fairly to the jury ; 2dly, that the ▼4Hfe^ «• 
was not supported by the evidence ; and ddlyi Aat Wm ^^^'^^ 
Plaintifis in the issues were bound to have examinedj|^ -j^ 
all the three attesting witnesses. V^ 

Tbe argument on the first two points consisted of a 
commentary on the evidence of the witnesses who had 
been examined on the trial, and of criticisms on the 
observations made by the Judge. 

On the third point it was contended, on behalf of the . 
heir, that, on the trial of an issue of dmsavit vel non^ it 
was imperative on the party claiming under the will to 
examine all the three attesting witnesses. Townsend v. 
Ives{a\ Ogle v. Cook{b)y BvUen v. Michel {c\ Bootle 
V. BhmdeU. {d) The only exception from this rule was, 
when the circumstances were such, that, by the common 
rules of evidence, proof of the witness's handwriting 
might be substituted for tbe testimony of the witness 
himself;, as when the witness was dead, or was abroad, 
or was insane, or after diligent search could not be 
found: and it was to cases of this description that 
Lord Thurlaao referred, when, in Powel v. Cleaver (e)f 
he expressed a doubt, ^* whether the rule had ever 
been laid down so largely, that a will could not be 
proved without examining all the witnesses, although 
the practice had been to examine all." 

On the other hand, the devisees contended that the 
rule, requiring all the attesting witnesses to be examined, 
applied only where the devisees came into a court of 
equity to have the will established. In the present case 

they 

(a) lWiltonf216, (d) 19 Tip*. 494. Cooper,l56. 

Ih) 1 Ves. sen. 178. (e) 2 Bro. C. C. 504. 

(c) 8 Price, 399. 

B 3 
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thej did not ask the Msistance of the Coart: the; asked 
for no decree, except that the bill should be dumissed. 
Tbe Plaintiff in the suit had transferred the jurisdicti<Hi 
from a court of law to a court of equity, merely on the 
ground that outstanding legal estates might be set up to 
defeat any action which he might bring to reomer pos- 
session : and, on the trial of an issue directed under such 
carcunoatances, it was sufficient to prove the will in the 
aune way as it would have been proved in case be bad 
brought an ejectment. Even if the bill bad been Bled 
by tbe devisees to have the will established, instead of 
being filed against them to have the will declared void, 
it would not have been incumbent on them, tinder the 
■peml circumstances of the case, to examine Procter and 
Tatiavu Those persons, in their depositions iu the 
cause, had given evidence against the validity of tbe will 
and codicil which they had solemnly attested ; it would 
be absurd to consider them as the witnesses of tbe de- 
Tiseea, and unreasonable to require that tbey should be 
called by the parties against whom it was known they 
would depose. The rule was not inflexible and inva- 
riaUe : it would not be followed, where its observance 
wouM tend to render tbe result less satis&ctory to the 
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The motion is made upon three grounds : firsty the ISSh 
improper summing up of the learned Judge ; seooodly, 
that it was a verdict against the weight of eTidenoe; 
and thirdly, that one only of the three attesting wit^ 
nesses has been examined at law. It appears that ib% 
other two attesting witnesses were present in court at the 
trial of the issues, and were tendered by the Plaintiffi in 
the issues, to the Defendant for examination, but that 
his counsel declined to examine them. 

I have carefully read every word of the report of the 
learned Judge, but have purposely abstained from read* 
ing the shorthand writer's notes of the summing up^ in 
order that my judgment might be formed upon the evW 
denoe alone. Considering that this testator throughout 
the course of a long life had been received in the world 
as a person capable of l^al contracts, and had entered 
into pecuniary engagements by borrowing money and 
by purchase and sale of property to a very large amount^ 
and considering the description of witnesses who have 
been respectively examined on both sides, and the o^ 
portunities they repeatedly had of acquiring an accurate 
knowledge of the state of the testator's understandings 
and comparing the nature of the testimony given by 
the respective witnesses, — I am clearly of opinion that 
the weight of evidence is in favour of the competence of 
the testator, and that the jury have come to a sound 
conclusion on the subject. 

As this opinion is formed without any reference to 
the summing up of the learned Judge, and as I should 
have considered it my duty to direct a new trial upon 
the evidence alone, whatever the summing up had bee% 
if the jury bad come to a different conclusion, it is not 
necessary to take any notice of the observations whiqh 
have been made in that respect 

B 4 The 
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Tbe effect of establishing a will in this Court is to 
conclude all future questions respecting its validity; and 
the caution of this Court requires, therefore, before a will 
be established upon evidence iiere, that all the attesting 
witnesses shall be examined. If this Court requires the 
aid of a court of law, and tbe intervention of a jury, to 
determine the validity of a will, it does not necessarily 
follow that a court of law must in such a case depart 
from its own rules and adopt those of a court of equity. 
When all the witnesses are not examined in the court 
of law, and the cause comes on for fiirther directions in 
a coart of equity, there may be cases in which a court 
of equity, referring to its own principles, may not have 
its consaence fully satisfied by the verdict of the jury : — 
as, for instance, where, the general competence of the 
testator being admitted, the question depends on the 
competency at the particular time of executing the will. 
There the attesting witnesses being the persons who 
CBD give the best testimony as to the special fact, it may 
be reasonable in the court of equity to send the case 
back, in order that all the witnesses may be examined. 
But when, as in the present case, the question depends 
not upon the particular state of the testator's mind at 
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woold be conclusive upon the question of the validity of 
the will. The plaintiff might, by redeeming the mort- 
gage, get in the outstanding legal estate by an assign- 
ment of the mortgage ; or even upon the hearing upon 
further directions, he might still contend that he ought 
not to be concluded by the trial of the issues, and that 
the court of equity should still permit him to proceed 
by restraining the Defendants from opposing to him the 
legal estates. 
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It is not, however, for the present purpose, necessary 
to advert to these distinctions. The complaint that the 
two other witnesses were not examined, is made by the 
h&r to whom they were tendered, who had full oppor- 
tuni^r of examining them, but thought fit to decline that 
examination. He declined it, because he wished to have 
the technical advantage, which by the rules of law results 
from considering those persons witnesses of his oppo- 
nent. Can he, therefore, with effect say that it must be 
inferred that the vntnesses, if examined, could have given 
evidence in his &vour, when it was his own choice that 
such evidence should not be laid before the Court? 

The motion for a new trial must, therefore, be refused. 



The Pluntiff moved before the Lord Chancellor for 
a new trial of the issues. 



His Lordship having been counsel on the trial of the 
issues, and on the application for a new trial to the 
Master of the Rolls, requested the assistance of the 
Lord Chief Justice of the Common Fleas, and the 
Lord Chief Baron : and the motion was heard before 
the Lord Chancellor, Lord Chief Justice TindcUy and 
Lord Lf/ndkurst. 

Sir 
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1831. Sir J. Sairletl and Mr. Armstrtmg, who wpported the 

«L ' ' ■ > motion, and Mr. F. Pollock and Mr. TomlimoK who 
Tatum ... , ~ 

n. opposed It, m commenUng upon the nature and effect 

WuoHT. of ^g eYidencev and the manner in which the case had 
^^ ' ' been left to the jury by the presiding Judge* pursued 
the same general line of argument which had been pre- 
viously taken at the Rolls : but the third pmnt, which 
involved the questiwi how far the rule was imperative^ 
that upon an issue of devisavit vel rum all the attesting 
witnesses should be examined, stood over to a sub- 
aaquent day for the purpose of being argued separate!; 
by a sbgle counsel on each side. 

Jfajf 11. The Sdicitor~General in support of the application 

now contended, that, both upon general principles and 
upon the special circumstances of the cas^ all the at- 
testing witnesses ought to have been examined, and that, 
inasmuch as the devisees, whose duty it was, aa Plaintiffi 
in the issue, to set up tlie will, had declined to examine 
them, a new trial must be directed of course) the former 
having miscarried. The sole object of granting such an 
issue, was to satisfy the conscience of the Court upon a 
question respecting which, from the imperfect mode of 
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^ no distinoiioii in this respect bad erer been suggested 
between cases where the devisees were Plaintiffis in 
equity seekmg to establish the will against the heir, and 
cases where they were Defaidants resisting his attempts 
to impeach it. Booile ▼• BlundeU. (a) In JVinchSaea t. 
Wauchcfe {Jb\ where the bill was filed by the heir, and 
the question turned solely upon the due execution of 
the will, it was one of the arguments urged in &voar of 
the new trial which was eventually directed, that two 
only of the attesting witnesses had been colled at the 
former trial. In Lofwe v. JolUffe (c), upon an issue out 
of Chancery tried at bar, the examination of all the 
subscribing witnesses appears to have been required, 
although the effect of their evidence was strongly to 
impugn the validity of the instrument which they had 
themselves attested. 
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Independently of the general rule, there were circum* 
stances which, in this case, rendered a second trial 
peculiarly necessary. The issues had not been directed 
as a mere matter of course, but the judicial attention of 
the Court had been pointedly drawn to them. AH the 
attesting witnesses were examined in equity, and two 
of them, Messrs. Procter and Tatham^ were very fully 
cross-examined by the Plaintiff, the heir at law. The 
result of their cross-examination went a great way 
towards shewing that the testator was utterly incompe- 
tent to make a complicated will like the one in ques- 
tion ; and the Court would never, in the face of that 
evidence and without having the matter sifted to 
the bottom, declare itself satisfied with the verdict, 
especially in a case where, in consequence of the out- 
standing terms, the order dismissing the bill might con- 
clude 



(a) 19 Vet, 494. Cooper^ IS6. 

[b) Si7tiif.441. 



(c) 1 W. Slack. 565. 
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elude the parties, and be tantamount to a formal decree 
establishing the will against all the world. In fact, the 
result of the trial at law, instead of being more satis- 
factory than the previous investigation here, was in- 
finitely less so ; for the important evidence of two of 
the attesting witnesses had been purposely withdrawn ; 
and the finding of the jury, therefore, rested mainly on 
the testimony of the third witness, the only one whom 
the P]ainti£Ei at law thought it proper or prudent to call ; 
although, as oil the three equally attested the will, and 
that instrument constituted the title which the devisees 
were bound to prove, they were, in truth, the witnesses 
of the devisees, and it was incumbent upon them, and 
not upon the heir, to examine them. 

Sir E. Sugden, who appeared on the other side, was 
not called upon to argue the point 



Lord Chief Justice Tindal, on behalf of himself and 
the Lord Chief Baron, read the following judgment: — 

The application to this Court for a new trial of the 
issue, which was directed in this case, has been made 
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the will, his own witnesses upon the trial of the issue, if 
ah'Te, or in a condition to give evidence, there> would 
be no necessity for discussing the second ground of the 
motion ; for, in the present case, two of the subscribing 
witnesses, who were alive and actually present in Court 
under the subpctna of the Plaintiffs in the issue, were 
not called as witnesses at the trial. 
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It may be taken to be generally true, that in cases 
where the devisee files a bill to set up and establish the 
will, and an issue is directed by the Court upon the 
question, demsavit vel noHf this Court will not decree 
the establishment of the will, unless the devisee has 
called all the subscribing witnesses to the will, or ac- 
counted for their absence. And there is good reason 
for such a general rule. For as a decree in support of 
the will is final and conclusive against the heir, against 
whom an injunction would be granted, if he should pro- 
ceed to disturb the possession after the decree, it is but 
reasonable that he should have the opportunity of cross- 
examining all the witnesses to the will, before his right 
of trying the title of the devisee is taken from him. In 
that case, it is the devisee who asks for the interference 
of this Court, and he ought not to obtain it until he 
has given every opportunity to the heir at law to dispute 
the validity of the will. Tins is the ground upon which 
the practice is put in the cases of Ogle v. Cooke (a), and 
Tamisend v. Ives, {b) But it appears clearly from the 
whole of the reasoning of the Lord Chancellor in the 
case of Bootle v. Blundell (c), that this rule, as a general 
rule, applies only to the case of a bill filed to establish 
the will, {an establishing bill, as Lord Eldon calls it in 
one part of his judgment), and an issue directed by the 

Court 



(a) 1 Ves.sen, 178. 

(b) 1 JViU.2ie. 



(c) 1 Mcr, 195. Cooper f 136. 
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Court npcHi that bill. And even in cases to which tbe 
rale generally applies, this Courts it would aeem, under 
particular circumstances, may dispense with the ne- 
cessity of the three witnesses beinp; called by the Plaintiff 
in the isaae. For, in Lame v.Jol^ffi{a), where the bill 
was filed by the devisees under the will *, and an issoe, 
devistwit vd non, was tried at bar, it appears from the 
report of the case that the subscribing witnesses to the 
will and codicil, who swore that the testator was utterly 
incapable of making a will, were called by the Defendant 
in the issue, and not by the Plaintiff; for the reporter 
says, " to encounter this evidence, the Plaintiff's counsel 
examined the friends of the testator who strongly deposed 
to his sanity ; " and, again, the Chief Justice expressed his 
opinion to be^ that all the Defendant's witnesses were 
grossly and corruptly perjured. And after the trial of 
this issue the will was established. Is such a case* to 
have compelled the devisee to call these witnesses, would 
have been to smother the investigation of the truth. 

Now, in the present case, the application to this 
Court is not by the devisee seeking to establish the will, 

butby tl>e heir at la\ 
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referred to rest. So far from the heir at law being 1881. 
bound by a decree which the devisee seeks to obtain^ 
it is he who seeks to bind the devisee, and such is the 
form of his aj^Iication, that if he &ils upon this issue, 
he would not be bound himsel£ For the only result of 
a verdict in favour of the will would be^ that the heir 
at law would obtiun no decree, and his bill would be 
dismissed, still leaving him open to his remedies at law. 
No decided case has been cited, in which the rule has 
been held to apply to such a proceeding ; and, certainly, 
neither reason nor good sense demands that this Court 
should establish such a precedent under the circum- 
stances of this case. If the object of the Court, in 
directing an issue, is to inform its own conscience by 
sifting the trutli to the bottom, that course should be 
adopted with respect to the witnesses, which, by ex- 
perience, is found best adapted to the investigation of 
the truth. And that is not attained by any arbitrary 
rule, that such witnesses must be called by one, and 
such by the other party ; but, by subjecting the wit- 
nesses to the examination in chief of that party, whose 
interest it is to call him, from the known or expected 
bearing of his testimony, and to compel him to undergo 
the cross-examination of the adverse party, against whom 
his evidence is expected to make. 

In the present case, Mr. Procter and Mr. Edmund 
Talham, two of the subscribing witnesses to the will, 
had been examined in this Court, and their depositions 
were known to both parties. It was well known, that, if 
called by the devisee, they would state in efiect ^* that 
the testator was, at the time of signing and publishing 
the will, of weak mind and deficient understanding, 
though of good memory; that he was of su£Bcient mind 
to make a plain and simple disposition of his property, 
but not aa intricate will like the present'^ 

The 
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The real question is, whether these witnesses are to 
be beliered upon this evidence in contradiction to their 
own solemn act in the attestation of the will and codicil. 
That is the prolilem to be solved. At the time they are 
put into the witness-box it is known their evidence is in 
fitvour of the heir at law, and entirely subversive of the 
will. What questions, thm, can the devisee wish to 
put to them, other than such as call upon them to 
explain and account for their sDlemn attestation of these 
instruments? And those are questions which can arise 
upon cross-examination alone. He would wish to ask 
Mr. Procter what could indnce him to attest tiie exe- 
cution of the will in 1822 and the codicil in 1S25, if 
such was his opinion of the intellect of the testator? 
Upon what ground he had been the attesting witness to 
two former wills which had been successively destroyed, 
and the depositary of the duplicates of each in suc- 
cession, at the request of the testator, down to the hour 
of his deiuli ? Whether he bad not lived in babits of 
intimacy with Mr. Marsdett^ and treated him always as 
a man of understanding and sense ? Whether he had 
not, upon a former occasion, lent money to Mr. Marsden 
on his bond and received payment from htm, thereby 
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Acts attending the execution of the will, or the com- 
pliance with the requisites of the statute of frauds* 
There is nothing peculiarly within the knowledge of 
these witnesses, nor any point to which they could be 
examined, which is not common to the other witnesses 
called to depose to the state of the testator's under^ 
standing. Upon the ground, therefore, that there is no 
rule in this Court which calls upon the devisee to bring 
forward all the subscribing witnesses to the will, where 
the heir at law files the bill, — as also upon the ground 
that, where the subscribing witnesses contradict the eflfect 
of their own attestation, it would not be unreasonable to 
dispense with the rule, even in cases where it is held to 
apply, — it appears to us that no new trial should be 
granted on account of Mr. Procter and Mr. Edmund 
Tatkam not having been examined by the devisees on 
the trial of this issue. 



1891* 




We must consider, therefore, the second and prin« 
cipal ground upon which this application has been 
rested, viz. that the verdict of the jury establishing the 
competency of Mr. Marsden to make this will, ought not 
to be satisfactory to this Court; but that, upon the evi- 
dence disclosed at the trial, there is so much room to 
doubt the propriety of the verdict, that this Court 
ought to submit the question to the investigation of a 
second jury. 



The grounds, upon which the validity of the will was 
contested at the trial, and which have been since relied 
upon in argument before this Court, seem principally 
two ; first, the general incompetency of Mr. Marsden 
to make any testamentary disposition of his property» 
or, at all events, such a will as the present; and, se- 
condly, that if Mr. Marsden was not altogether incapable 
to devise^ yet he was of so weak and imbecile a mind as 

Vol. II. C to 
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to make him easily subject to fraud ftud coercion, and 
that the present will was obtained from him under the 
effeA of fraud or coerdon exercised on him by Mr. 
Wright. 

■ The first of these grounds, it will be readily con- 
ceived, is that npon which the decision of this cause 
must mainly hinge. For, on the one hand, if the jury 
ought to have found upwi the evidence the general 
incapadty of Mr. Marsden to make a devise, there 
would have been no need for any further inquiry as to 
fraud or coercion ; ou the other hand, if the jury have 
pn^ierly found the gieneral competency or capacity of 
Mr. Martden to devise, such a finding would limit the 
investigation of the second question to a very narrow 
point, viz. to the single inquiry, what degree of fraud 
or what degree of coercion was exercised by the Plaintiff 
upon the mind of the testator ? The question would in 
that case become this : assuming Mr. Marsden to have 
had generally su£Sdent understanding to enable him to 
dispose of his property by will, is there evidence of such 
fraud or such coercion by Mr. JVrighi, exercised upon 
the state of mind, such as it was, of Mr. Marsden, as 
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It was the general incapadQr of Mr. Manden to 1881* 
make a will which formed, as might be expected, the 
principal contention between the parties before the 
jury, and again upon the argument before this Court on 
the application for a new trial : and whether that que** 
Uon has been pr(q>erly decided by the jury, is the point 
which is now to be considered. 




On the trial of this cause, for the purpose of proving 
affirmatiTely the general incapacity of Mr. Martden^ a 
very large body of parol evidence was produced l^ the 
Defisndant in the issue, comprising not fewer than six^ 
one witnesses in number; some of whom deposed to the 
state of Mr. Marsdem^u intellect and the powers of his 
mind in very early life, and others continued the account 
down to a period very shortly before his death in 1826* 
And if this evidence had been uncontradicted by testimony 
of a similar nature, and applying itself to the same points 
on the part of the Plaintiffs, the fair result of the De- 
fendant's proof may be taken to have been this,-— that 
Mr. Manden^ from hb earliest to his latest years, was a 
very weak and imbecile man, of singular and capricious 
habits; that he was by nature extremely timid, and the 
prey of idle and unmanly fears ; that he lived, in par- 
ticular, in the habitual dread of Mr. Wrigktj who had 
obtained a complete dominion over him, and to whom 
he paid, on all occasions, the strictest and readiest obe* 
dience; that his understanding and judgment were far 
bdow those of the generality of men, indeed, not ex- 
ceeding the level of children ; and that according to die 
language of some of the Defendant's witnesses, ^* he 
was utterly incapable of managing and conducting his 
own afiairsf and of giving instructions for such a will as 
that in question, even divested of its technicalities." 
Such evidaice as this, had it not been met by proof of a 
contrary descripUoni it is unnecessary to sayi would 

C 2 have 
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have been decbive of the quesfion of incapacity. But, 
on the part of llie Plaintiffs, a body of witnesses were 
produced, large in point of number, though not so nu- 
merous as those on the part of the Defendant, and whose 
general testimony is of s nature not only conflicting, 
but utterly irreconcileable with the proof on the part of 
the Defendant According to them, Mr. Marsden, the 
tesutor, was a man of very retentive memory, and al- 
though not of strong mind or of natural talent equal to 
the generality of men, yet of such understanding and 
judgment as to be competent to conduct all the ordinary 
transactions of life ; and with reference to the immediate 
question under investigation, in the language of some of 
those witnesses, " a man perfectly competent to manage 
hb aS^rs with the assistance of sgenta and professional 
men, and to make such a will and codicil as these in 
question." 

AVhere the question of competency is to he resolved 
on testimony so adverse and repugnant as the present, 
(and such repugnance does not consbt so much in a 
contradictory account of single facts, as in the general 
narrative of transactions extending through the space of 
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conclusion, from parol evidence so contradictory and 18S1* 
conflicting as that in the present case, upon which re* 
liance could be placed with perfect safety. If, however, 
it were absolutely necessary to decide this question on 
the judgment and opinion of the witnesses examined on 
each side as to the capacity of the testator, much would 
depend on the situation in life and the character of the 
respective witnesses, on the opportunities they respec* 
tively had to form any judgment upon the testator'a 
understanding, and their ability to form a correct judg^ 
ment; upon the degree of intimacy between the re- 
spective witnesses and the testator, the nature of their 
intercourse, and their habits of life together ; upon the 
period during which their acquaintance continued, and» 
above all, the comparative closeness with which It is 
brought down to the time of making the will and codicil ; 
in all which several particulars, if the evidence which 
has been given on each side should be weighed and 
balanced together, it is sufiicient at present to observe^ 
that there was a greater power and better opportunities 
of forming a correct judgment as to the testator's 
capacity on the part of the witnesses called by the 
Plaintifl^ than of those called on the other side. 

But it appears to us to be unnecessary, on the present 
occasion, to have recourse to a mode of investigation so 
difficult For where the question is left in doubt upon 
the parol testimony, and the facts of the case will 
warrant it, it is the safer course to try the question by 
the evidence of collateral facts which are not involved in 
the contradiction raised by the parol evidence. Such 
an appeal, at the same time, resolves directly the question 
at issue between the parties, and also determines in- 
cidentally to which class of witnesses, where they are 
repugnant and contradictory, the preference is to be 
given. Such was the rule applied by Lord Bedesdale in 

C 3 the 
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189l> tbe case of Tcmart v. Sellers (a), and it is obviouslj' a 
* JT'-™ '' rule fouDded on sound reoMD and c 



Now in tbe present case it appears to us there are 
tbree distinct classes of evidence which stand clear of 
tbe conflicting parol testimony relating to the com- 
petency of the testator, tbe consideration of which, if 
the &cts are est^lished by saUsfectory proof, as they 
appear to us to be, lead directly to the concIu»(Hi that 
the verdict which has been found by tbe Jury is tbe 
right Terdtct. Those heads of evidence are tbe cor- 
respondence between Mr, Morsden sod his friends ; the 
Tftrious acu done by him in relaUoa to the disposition 
of his property ; and the circumstances attendtag the 
preparation and execution of die will itsel£ 

Tbe correspondence of the testator, given in evidence 
at the trial, consists, first, of letters passing between him 
and Mr. Greene, who was actbg as his Bolidtor, prin- 
dpally in conducting the purchase of a large property, 
and tbe raiung money for that purpose, and extending 
from tbe year 1787, at different intervals, down to 1804; 
secondly, of letters passing between Mr. Wright and 
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missioner under a road trust, and to give his Tote for a 
Mr. Dobson^ a request which was afterwards complied 
with ; the other a letter in 1800 to Mr. BMwin on th^ 
subject of the prosecution of some offenders against the 
game laws. 



18S1. 




The importance of this long and varied correspond* 
ence in deciding on the competency of the testator td 
make his will, is self-evident. If it be the genuine cor<- 
respondence of Mr. Marsdeny no one coold hesitate to 
dedare, that the man, who possessed sufficient vigour 
and energy of mind to carry on this correspondence^ 
mast be held to possess a disposing power over his own 
property. It was indeed so felt by the counsel for the 
Defendant, who admited, what indeed could not be 
denied, that if these letters were the gennine letters of 
the testator, and the acts done by Mr. Marsden as to 
the &posal of his property were his own acts, there 
was an end ^ all question about the will. It is, how* 
ever, suggested that the letters were written under the 
tutelage of Mr. Wright or some other person ; that they 
were in reality Wrighfs letters, and not those of Mr* 
Marsden; and that the very circumstance of copies being 
found in Marsden*^ handwritings of all the letters, both 
trifling and important, which he wrote to his different 
correspondents, showed at once the authority of Wright 
over Marsden^ and afforded proof of a deep-laid plan on 
bis part to prepare evidence against the time it should 
be wanted in support of the validity of any act done by 
Mr. Marsden in the disposal of his property. 

In order, therefore, to ascertain the weight due to 
these letters, the first question is, whether they are open 
to the objection above suggested. 
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The single, circumstance of copies having been made 
by Mr. Marsdm of all the letters written by himselfi 
and such copies having been carefully preserved by hiu), 
endorsed in his own handwriting, is surely too slender a 
ground for justifying the conclusion that the letters were 
written ander the control of Mr. fVrighl. Admitting 
bim to be « man of indolent habits, and averse to busi- 
ness in genera), the preserving copies of the letters 
written by himself is quite as consistent with the sup- 
posidon that a man with little general occupation, the 
master of his own tlm^ should have made these copies 
for his own amusement, or for his future recollection, 
as with the inference that they were made by the con- 
trivance of Wright. 

The first observation, therefore, which arises itpoa 
these letters is, the absence of any direct proof that 
Mr. Wrightf or any person on his behalf, was concerned 
in the fabrication of these letters. During so long and 
so varied a correspondence, if the fact had been so, it 
might surely have been expected that some evidence 
would have been furnished of interference on the part 
of Mr. Wtightt either by direct testimony of the fact, or 
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none of these letters is there any proof of that degree 1831. 
of incapacity which is imputed to the testator. Mr. 
Wright coald neither have dictated the answers nor 
compelled Mr. Marsden to keep copies of them. And 
there is no evidence in the case beyond mere surmise, 
that, in the absence of Mr. Wright^ Mr. Marsden was 
acting under the control of any other person placed in 
his stead. With one of the letters Mr. Wright sends 
him some deeds of exchange, which he directs him to 
execute in the presence of Mr. Carr of Settle; and he 
answers in his letter that he has so executed them, as 
the &ct appears to be. Fraud, control, or interference 
is not to be presumed, but, like any other fact, is to be 
proved by direct testimony ; and there is none such as 
to these letters written to Mr. Wright. 

But, in the third place, there is not one of the cor- 
respondents of Mr. Marsden who was not personally 
well acquainted with him, either before the correspond- 
ence commenced or before it was brought to a close. 
Mr. Greene knew him well, both before and throughout 
the whole correspondence. Mr. Dawson knew him 
before the first letter was written, and visited him with 
his &mily, in the course of the correspondence. Mr. 
Alexander Marsden^ after the correspondence had com- 
menced, visits him, with his daughter, at Hornby Castle. 
Mr. BicJcersteth and Mr. Baldwin knew him well before 
their letters were written. All these persons, therefore, 
were acquainted with the reach and capacity of his 
mind. But, with this knowledge of the person and 
character of Mr. Marsden^ how can we suppose that 
the several correspondents could be themselves so far 
deceived, as to believe letters which were really written 
by Mr. Wright to have been the productions of Mr. 
Marsden ? We think it therefore the safer inference to 
draw, that these letters, which were considered by his 

cor- 
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correspondents, who knew the extent of hit cspacity, to 
be his genuine letters, really were so, than, in the ab< 
sence of any direct testimony, and under the difficulties 
which would surround such a supposition, to consider 
them to be letters either composed by Wright, or written 
under his immediate control. 



The next class of collateral evidence is that which 
comprises acts done by Mr. Marsden relaUng to the 
disposal of bis own property. Twenty-three deeds 
were proved to have been executed by Mr. Marsdea, ia 
the interval between 1762 and 1819, \mag various dis- 
positions affecting his real estate. Of thes^ one was a 
mortgage to the large amount of 27|OOOA The chaises 
upon the property of Mr. Marsden were in many in- 
stances executed in favour of persons in the immediate 
neighbourhood, to whom Mr. Marsden was well known; 
amongst the rest, one was a mortgage in 1804 to Mr. 
Edward Tatkam, one of the witnesses to his will and 
codicil. Two of the deeds, above referred to, were 
transfers of mortgages to the amount of 15,000/., and 
were executed by Mr. Marsden subsequently to the 
date of the will. Thirty-five difierent deeds were pro- 
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in 1814 was giTen to Mr. Procter the curate of Hornby^ 1831. 
being ODe other of the witnesses to the will of the 
testator. 

These various acts involve dealings with the testator, 
by nameroQS persons, in which a mistake as to his capacity 
or competency would have been hazardous, and not 
improbably &ta], to the interests of the contracting 
parties. They are executed at intervals through a 
great extent of time, and relate to property of very 
hrge amount. The deeds of conveyance, both to and 
fiom Mr. Marsderif appear, almost without exception, 
to have been prepared by attomies, to whom Mr. 
Marsden was proved to have been well known, or who 
were attomies residing in his immediate neighbourhood. 
They were attested for the most part by attomies living 
in the neighbourhood of HorrUn/ Castle : and so far as 
appears on the evidence, both the attomies who pre* 
pared the deeds, and the witnesses to them, were men 
of unimpeachable credit. If Mr. Marsden was really a 
person in the weidc and imbecile state described by the 
witnesses on the part of the Defendant, or if he had 
been the mere tool or dupe of Mr. Wright^ it is very 
difficult to conceive that such a state of incapacity should 
be unknown to them, when the mere execution of the 
deeds before them would of itself have given the oppor^ 
tnnity of ascertaining his want of competency. And no 
reasonable supposition can be framed, that, with the 
knowledge of such hb incapacity to transact business, 
they could have consented to attest the execution of deeds 
dther to or by him, and thus make shipwreck of their 
own character and of the interest of their clients, with- 
out any visible equivalent We cannot think the testi- 
mony of persons who have merely conversed with him, 
or met him at table, or on other occasions, and who 
pronounce him to be incapable, is for a moment to be 

put 



CASES IN CHANCERY. 

put in competition with tlie testimony of persons who 
have dealt •mith him, and by thus risking their own 
interests, furnish undeniable proof of their belief, and 
the sincerity of their belief, in his competency. 

We come now to the third and last ground on which 
our opinion that there is no necessity for a new trial in 
this case has been formed, viz. the circumstances under 
which the will and codicil were prepared and executed. 
Mr. Bleasdale, the gentleman who was called in as the 
attorney to make the will, was a person who had re- 
tired from the profession of the law, in which he had 
practised long, and had acquired great experience. He 
was a person who had known Mr. Marsden when at 
school, and had kept up a constant acquaintance with 
him, which had increased with their age. He had lived 
since the year 1816 in Mr. Martden'a neighbourhood, 
and, for some years before bis death, had been accus- 
tomed to visit him at Hornby CasUe for ten days or a 
fortnight at a time. He had been first applied to after 
the death of Mr. Marsden's former attorney, Mr. James 
Barrow, to make his will anew, (a proof that Mr. Mars- 
den had not been deemed inca^iBbie to make a will by a 
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written instractions for a codicil, in the handwriting 18S1. 
of Mr. Marsdeuj and a note in his handwriting also, 
relating to the will itself, (which were given in evidence), 
in pursuance of which instructions Mr. Bleasdale pre- 
pared the will. He stated upon his examination, that, 
on each occasion when he prepared the will, Mr. Mars^ 
den explained his intentions and object in a way he 
could not mistake, and that he framed the will accord- 
ingly. He stated further, that he has no doubt Mr. 
Manden was fully competent to understand the will and 
codicil now in dispute. 

Supposing, therefore, the testimony of Mr. Bleasdale 
to have been founded in truth, there is an end of the 
question. Mr. Bleasdale was a man of skill and ex- 
perience; he had a thorough knowledge of the testator's 
capacity. There is no room, therefore, for mistake on 
his part. If the will prepared by him is not the will of 
Mr. Marsdeuj it must be the result of fraud and con- 
spiracy between him and Mr. Wright. Mr. Bleasdale 
was open to cross-examination, and nothing was pro- 
duced by it tending to impeach his testimony beyond 
this, that he was living on terms of intimacy and friend- 
ship with Mr. Wright and his family. But fraud and 
conspiracy, in this case, as in every other, must be 
proved : it is not enough to surmise or to suspect it ; 
and looking at the testimony relating to the preparation 
of this will and codicil and the execution of them, we 
see no proof whatever of any indirect motive or any 
misconduct on the part of Mr. Bleasdale. 

Without, therefore, entering upon an accurate cal- 
culation of the relative value of the parol evidence as to 
the question of the competency of the testator, and 
looking only to the effect of Mr. MarsderCs correspond- 
ence 
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ence with his friends, to his dealings and transaclioni 
with other men in the disposition of his property, and 
to the circumstances attending the preparation and exe- 
cution of the will and codicil, we see no reason for 
submitting this issue to a second trial. The cause waa 
tried before a special jury, who appear to have shown 
great patience and attention in the discharge of their 
duty. The whole of the evidence was summed np to 
^em by the learned Judge, and we think the ques- 
tion was properly left to them in the shape in which be 
proposed it, as a general question of the capacity of the 
testator to dispose of his property by will. 

Upon the whole, for the reasoos above given, we 
think the verdict which has been found by the jary 
ought to be satis&ctory to this Court. 

Tie Lord Cuamcellor. 

Their Lordships have been kind enough to assist me 
on this occasion, in consequence of my having not 
only acted as counsel for the PlaintifTon the trial of the 
issues, but having also argued the question at the Rolls 

1 tlic aptiliaitiuii t' 
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With respect to the merits, I did not think I could 
come to any conclusion with so much impartiality as, 
however it might satisfy myself, would be satisfactory 
to the parties ; and by their consent, therefore, the con- 
sideration and decision of that part of the case, -— of the 
question whether the verdict was right or wrong, and if 
wrong, whether it was so wrong as to require or justify 
a new trial, — has been left solely in their Lordships' 
hands. The judgment in point of form is mine, but in 
substance and effect, it is the judgment of their Lord* 
ships : and I neither agree nor differ with them, as I 
have carefully abstained from forming any opinion on 
the subject. 



18SL 




This cause now came on for further directions, and a 
question was made as to the costs of the suit 

For the Defendant it was argued, that the bill ought 
to be dismissed with costs. Not satisfied with alleging 
that the testator was not of sound and disposing mind, 
it brought forward a pretended case of gross fraud and 
undue influence, most injurious to the character of the 
Defendant Wright : every part of that case had failed : 
and it had been established by the verdict of a jury, 
approved of by the Judge before whom the issue was 
tried, and ratified by two judgments of this Court, that 
the will, which the Plaintiff* sought to impeach, was the 
deliberate and valid act of a testator of sound and dis- 
posing mind. Under such circumstances the Plaintiff* 
ought to pay the costs both of the suit and of the issue. 
This was the more reasonable, as there was nothing to 
have prevented him from bringing an ejectment, and 
consequently it was not necessary for him to come into 
equity, in order to be enabled to try his title. It was, 
indeed, admitted in the answers, that the legal estate in 

part 
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lidity of the 
will could 
have been 
tried by eject- 
ment 
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part of the property was outstanding i 
but there was no admission that the legal estate in the 
whole of the property was outstanding. In fact, the 
I^al estate in many of the lands was in the testator at 
the time of his death : and the PlainliGT could have 
brought ejectment to recover possession of these. 



On the other hand it was insisted, that the evidence 
io the cause and on the issue showed that the heir had 
not instituted the suit vexatiously, or introduced into 
his bill allegations which were not essential to the in- 
vesdgation of the case. How could it be suggested that 
he had proceeded without justifiable grounds, when 
even the costs of the appeal on the motion for a new 
triid were not given against him ? It was impossible 
that he could have tried his title with any safety by an 
ejectment; for he might have been defeated in twenty 
successive ejectments by a defence setting up outstanding 
legal estates. It was admitted that the legal estate in the 
greater part of the property was in mortgagees: and if 
there were some lands, of which the testator had the 
legal fee in him at the time of his death, what means 
had the heir of distinguishing these lauds from others. 
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DURANT V. MOORE. Nav.B. 10.15. 

^T^HE Defendant having, in breach of an injunction, An order that 
-^ removed part of the crops off the lands in his fn^J^JjJ 
occupation, the Plaintiff obtained, and served him with, for breach of 
an order that he should stand committed for the con- Jhia?»iand^°* 
tempt unless cause were shewn to the contrary on the committed, 

first seal before Michaelmas term. be shewn on a 

stated day, is 
not irregular 
The SoUcUar-General (Sir E. Sugden) and Mr. Wake'^ if it be per- 

Jldd now moved that the order for the Defendant's •<^°"'y*«^~« 

commitment might be made Absolute. It was the strictly 

regular course that the order should be taken nisi in the 

first instance. That course was followed in Budge v. 

Hughes {a) ^ where the defendant, after being personally 

served with the injunction, had proceeded to cut down 

fruit trees and commit wanton waste in a garden. 

Mr. Hamef for the Defendant, submitted that the 
proceedings were irregular. According to the esta- 
blished practice the motion should have been made, 
upon notice, that the Defendant might at once be com- 
mitted absolutely ; and upon the discussion of that ap- 
plication all the circumstances would have been fully 
brought forward by affidavit. The rule was finally 
settled in Angerstein v. IJunt (6), and had never been 
departed from since. In the unreported case referred 
to, it appears from the registrar's book (c) that the de- 
fendant, who had been committed under an order nisi 

subse- 

{a) 3lBt October 1818, Reg. (c) S5th January 1819^ Reg* 
Lib. B. fol. 1 788. Lib. B. foL 266. 

{b) Vei. 488. 

Vol. II. D 
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subsequently made absolute, was shortly afterwards set 
at liberty on the application of the plaintiff bimsel^ 
who submitted to pay the costs of the proceedings, a 
drcuR)6tance which afforded a fair presumption that 
those proceedings were considered quite irregular. 



JTiMkifli T^e Lord Chancellor (Lord Lyndhtirst). 

The only question to be considered is, whether or not 
the order nm is a r^ular course of proceeding when a 
par^ has been guilty of a breach of an injunction. It is 
laid down in the case of Angerstein t. Hunt that the 
order sbonld be for the coramittol itisimter, and that 
tfaer« should be no order nisi in the first instance. With 
lespect to the authority of Stu/ge v. Ht^hes, referred to 
by Mr. Wak^eld, although the facts of that cose do not 
very disUnctly appear from the statement in the re- 
gistrar's book, Lord Eldon took time to consider the 
point The party was committed under an order nisi, 
and after remtuning three months in custody he was 
Kberated at the instance of the plaintiff, who, believing 
the defendant to have been really innocent in intention, 
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of an injunction may be served personally ; and for this 
I consider the case of Budge v. Hughes to be a con- 
clusive authority. These proceedings, therefore, have 
been quite r^rular. 



%& 
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ALEXANDER v. The Duke of WELLINGTON. ^"""^ 

1850. 
Abv. 15, 16. 

TN the year 1817, the late Marquis of Hastings^ who l. C. 

was then Governor-General of IndiOj and who also isai. 

held the appointment of commander-in-chief of all the ^^ ' * 

forces in the East Indies, as well those of his Ma- Military prizes 

jesty, as those of the East India Company, commenced ^^ 1?^ 

hostilities against the Pindarreesy and against several of P&bie of being 

the Mahratta princes, who were threatening an attack assigned by 

on the British territories. With a view to the vigorous ^% captor, 

° before any 

prosecution of the campaign, and in order more effec- interest in it 

tually to co-operate with the rest of the troops engaged y^^^" [jj^ 

in the same service, his Lordship took the field in per* by a grant 

son at the head of a large force belonging to the Presi- erown. 

dency of Bengal, and known by the name of the Grand A warrant 

Army; but the chief burthen of active war fell upon the conveying 

forces which were posted in the near vicinity of the roil>t«ry pnse 

^ ^ '' io trustees 

hostile states. The forces assembled in that quarter upon trust, to 

consbted, partly of what formed properly the Deccan ^^y^J^ 

division, commanded by Lieutenant-General Sir Thomas receive the 

ry. , same, and di* 
titslop, rectingthe 

trustees, as 
soon at the case would admit, to prepare a scheme for the distribution thereof, con- 
formably to certain principles therein stated, and to submit such scheme to the 
Lords of the Treasuiy, for the signification of the royal pleasure thereon, is not an 
absolute or final grant : it creates no vested interest in any particular individuals, 
as objects of the twunty ; nor can persons claiming to be ceduu qug trutit compel a 
distribtttioD nnder it by a suit in equity against the trustees. 

SemUt, The crown may at any time before distribution^ alter or revoke a grant 
of nilitary prise. 

D 2 
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1830. Hidt^, and partly of brigades and detach meots from 
/^,^\ other divisions and belonging to different Presidencies, 

r. The whole bore the general appellation of the army of 

W^^Tcw' ''■^ Deccan, and acted under the orders of Sir T. Htdqp 
in virtue of an appointment as its commander-in-chief. 
In the following year hostilities terminated in the total 
defeat and subjugation of the native powers, and a very 
large quantity of valuable booty, consisting chiefly of 
stores and treasure, fell into the hands of the conquerors 
as the fruiu of their success. Portions of thb booty 
were acquired by the enterprise of small detachments, 
who acting independently of the main army, attacked and 
plundered individual forts, in some instances after the 
camp had been broken up and open warfare had ceased. 
Another and much larger portion was captured by the 
. troops composing the Deccan army, by whom the active 
operations of the war were principally carried on : but 
the whole of it, from whatever sources derived, and by 
whatever parties won, was ultimately thrown, under the 
general denomination of the Deccan prize, into one com- 
mon fund, which, being prize taken in war, was admitted 
to have vested in the crown by force of the prerogative) 
and to be disposable therefore according to the plei 
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and interest in the Deccan prize money whatever it 18S0. 
might be. I ^ 

9. 

In the mean time it became understood that, in the vv>l^owwi[ 
exercise of the royal bounty, the Deccan prize would be 
distributed, as had been usual in similar cases, among 
the officers and men who had been concerned in its ac- 
quisition; and his Majesty having referred it to the Lords 
conmiissioners of the Treasury to consider and report 
upon the mode in which a distribution might be most 
equitably made, memorials were presented to their 
Lordships on behalf of the East India Company, Lord 
HasttngSf Sir T.Hislop^ and others, bringing forward 
the sespective claims of the memorialists upon particular 
portions of the fund. 

The result of their Lordships' deliberations was com- 
municated to his Majesty in the form of a Treasury 
minute, which bore date the 5th of February 1828, and 
of which the following is the material part: — 

^^ My Lords, having heard counsel in support of the 
claims of the Marquis of Hastings and the grand army, 
and of those of Sir Thomas Hislop and the army of the 
Deccan^ and having maturely and deliberately weighed 
and considered all the documentary evidence laid before 
them in behalf of the several parties, and the arguments 
of the counsel, are of opinion that the most just and 
equitable principle of distribution will be to adhere, as 
nearly as the circumstances of the case will admit, to 
that of actual capture, and although they are aware that 
the principle of constructive capture must, under certain 
drcumstances in a degree be admitted, the disposition 
should be to limit rather than to extend that principle. 
They are therefore of opinion that the mode of dis- 
tribution originally intended by the Marquis of Hastings 

D 3 would 
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1S50. would be most equitable and just with respect to the 
AuxAHDEA '*°°'y ti'I'eQ at Poonah, Mahidpore, and Nagpore, and 
D. that the boot; taken on each of these occasions respect- 

WstUKSToii. '^^'7 should belong to the divisions of the Deccan army 
engaged in the respective operations in which the same 
was captured : bat that as the division of the Bengal 
army under Brigadier-General Hardyman appears to 
' have been put in motion for the purpose of co-operation 
directly in the reduction of Nagpore, and to have been 
actually engaged with a corps of the enemy antecedent 
to the surrender of that place, this division appears to 
my Lords to be justly entitled to share in the booty 
captured at Na^ore .• and that such otiier booty arising 
from the operations against the Mahrattas in the years 
1817 and 1818 as may now be subject to his Majesty's 
royal disposition, should be granted to such divisions of 
the grand army under the command of the Marquis of 
Hastings, and of the Deccan army under the command 
of Sir Tkonuts Hislop, as may respectively have cap- 
tured the same. My Ixirds are also of opinion, that 
conformably to the letter of the Marquis of Hastings 
to Sir TAtmias Hislop of the ISth of January 1818, Sir 
Thomas Hislop, as commander-in-chief of the Deccan 
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Presidencies engaged in the combined operation! of the 1890. 
campaign. My Lords do not consider that, under all /!^"^™ 
the circumstances of the case, it will be expedient to re* «. 

commend to his Majesty to grant any part of the boo^ WMMmtwi 
to the Easi India Company ; and my Lords will sub-* 
mit to his Majesty therr recommendation, that he will 
be graciously pleased to direct that his royal grant of 
the said booty may be made in conformity with these 
principles ; and for the purpose of better carrying into 
eSsct his Majesty's gracious intention in this behalf 
my Lords will recommend to his Majesty, that a grant 
be made of the said booty to trustees, to be appointed 
by his Majesty, for the purpose of ascertaining and col- 
lecting the said booty, and for preparing a scheme for 
the distribution thereof^ conformably to the principles 
above stated, which my Lords will submit for his Ma* 
jesty's final approbation and sanction under his royal 
sign manual warrant" 

This minute was on the 22d of March 1823 followed 
by a royal warrant under the sign manual, which, after 
reciting the circumstances under which the bckoty had 
been acquired and had become vested in the crown, set 
forth the treasury minute at large, and continued in 
these terms : — *^ And whereas we have been graciously 
pleased to approve of the said minute and recommend** 
ation of our sud commissioners : and whereas it is ex« 
pedient that a warrant under our royal sign manual 
should be issued for granting the said' booty to trustees 
to be appointed by us, for the purpose of ascertaining! 
collecting, and receiving the same, and for preparing a 
scheme of the distribution thereof, conformably to the 
principles recommended in the said minute : We^ tak* 
ing the premises into our royal consideration, are gra* 
cionsly pleased to give and grant, and do by these 

D 4 presents 
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ISSO. presenU give Bnd grant," &c. The warrant then pro- 
AutXAHazi. *^*^ *" grant to the Buke of Welliiiglon and Mr. 
B. Arbttthnta all the property of which the booty was com- 

The Duke of . ., . ^ i- l r ii ■ 

WaLUMfiTOM. ^^^> >'! trust tor the purpose oi collecting, recover- 
ing, and receiving all the said booty, or the proceeds or 
value therec^ hereby granted, from the said United Com- 
pany, their officers or servaats, and all and every other 
. person or persons whomsoe^r, unto or in whose hands, 
custody, or power the same, or any part thereof, may 
have come or m&y now be and remain ;" and after in- 
vesting the trustees with all the powers necessary for the 
due execution of their office, it continued in these words : 
— " And when and so soon as the case will admit, we - 
do aatborize and direct our said trustees to prepare a 
scheme for the distribution of the said booty, and of all 
and every part or parts thereof, conformably to the prin- 
ciples recommended in the said minute of the commis- 
sioners of our treasury, and approved by us, which 
scheme shall be submitted by them to the said commis- 
sioners of our treasury for the signification of our royal 
pleasure thereon." 



^Vhen the trustees came afterwards to frame their 
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My Lords, assisted by the trustees of the Deccan 1890* 
booty, by Lord BexUVi and the law officers of the crown, 
having heard counsel on behalf of the Marquis of v. 

Hastings and the grand army, and also on behalf of Sir -w^^^^^^m 
Thomas Hidop and the army of the Deccan^ upon the 
subjects of discussion relating to the distribution of the 
Ikccan booty, which have arisen out of the diflPerence 
between the actual circumstances attending the capture 
of a krge proportion of that booty, as stated by the trus- 
tees^ and those vtbich were assumed at the hearing before 
their Lordships in January 1823, and having maturely 
considered the arguments severally stated by the counsel, 
and also the whole of the documents upon the subject of 
this booty now before the board, are of opinion, — 

'* First, That with respect to all that portion of the 
booty now at the disposal of the crown which is described 
as having been * taken in the daily operations of the 
troops,' the distribution ihereof should be made to the 
actual captors, according to the terms and conditions 
of the minute of this board of the 5th oi February 1823, 
and of the warrant of His Majesty of the 22d of March 
following. 

^^ Secondly, That with respect to that part of the booty 
which consists of the produce of arrears of tribute, . 
rent, or money due to the Peishwah, it appears to my 
Lords to have been acquired by the general result 
of the war, and not by the operations of any particular 
army or division, and they are of opinion that it ought, 
therefore, to be distributed in conformity with the alter- 
native stated in their minute of the 5th of February 
1823, as being ' the only correct or equitable rule, if 
the principle of actual capture cannot be adopted,' viz., 
amongst the forces of all the Presidencies engaged in the 
combined operations of the campaign. 

« Thirdly, 



« CASES IN CHANCERY. 

18S0. " Thirdly, With respect to the property captured at 

jJA ' "" Nassuck, my L.ords are of opinion that the booty re- 

V. covered at that place cwinot be distributed upon the 

WiLuitoTow principle of actual capture, and ought, therefore, to be 

divided amongst the forces of all the presidendes engaged 

in the combined operaUona of the campaign. 

" Fourthly, With respect to the booty recovered at 
Poonah, alleged to have been removed thither from the 
Bat Ghur, my Lords are of opinion that this booty can- 
not be distributed upon the principle of actual capture 
to the force by which B^i Ghw was taken under the 
orders of the government of Bombay, unless it can be 
proved by the captors of Bat Ghut that the property in 
question was actually in that fort at the time when it was 
taken, in defeult of which proof my Lords are of opinion 
Aat this booty also ought to be distributed among the 
forces of all the presidencies engaged in the combined 
<^rations of the campaign. 

*' Fifthly, With respect to that portion of the booty 
which is stated to consist of money recovered on ac- 
count of deposits made by the Peishwah, my Lords are 




CASES IN CHANCERY. 43 

^' Sixthly, With respect to the share of the commander- 1880. 

in-chief in the distribution under the several heads ) ^ ' * 

Alexamomm, 

above ^lumerated, my Lords are of opinion that the o. 

Marquis of Hastings ought to share as commander-in- ^Jj^^otoii. 
chief in all those cases in which Sir I'hamas Hislop is 
not entitled to share as such under the terms of the 
minute of the 5th of February 182S, wherein it is de- 
dared, ' That Sir Thomas Hishp^ as commander-in- 
chief of the Deccan army, and all the officers of the 
general staff of that army, were entitled to participate in 
the booty which may arise from any capture by any of 
the divisions of the army of the Deccan^ until the said 
army of the Deccan was broken up on the Slst of March 
1818.' 

^ My Lords are further of opinion that the general 
rules of division hitherto adopted in the distribution of 
booty to the forces in Indioj among the several classes 
and ranks of the army, should be adhered to on the 
present occasion." 

The minute of the 16th o( January 1826 was followed 
by a warrant under the sign manual, bearing date the 
SOth of September 1826. This instrument stated, in its 
preamble, the warrant of March 1823, and the conse- 
quential grant to the trustees, reciting that such grant 
was made ^^ in trust, for the purpose of being dbtributed 
to the said forces according to a scheme directed by 
oar said warrant, and submitted by the said trustees to 
the commissioners of our treasury, for the signification 
of our royal pleasure thereon." It then proceeded : — - 
^^ And whereas the said commissioners of our treasury 
have humbly submitted to us, for our gracious approval, 
a minute of their board, bearing date the 16th day of 
January 1826, containing directions to the said trustees 
as to the prindples on which they were to prepare the 

scheme 



** CASES IN CHANCERY. 

1830. scheme for the distribution of the said booty, of which 
AigT^MW fu'^er directions we have been graciously pleased to 
V. approve : and whereas the commissioners of our trea- 

WBLUHflTON. ^""y '^■"^ represented to us that they have maturely 
considered the schemes prepared in conformity to the 
said minute submitted to them by the said trustees for 
the distribution of certain parts of the said booty taken 
in the daily operations of the troops under the com- 
mand of Lieutenant-General Sir T. Hislop at the follow- 
ing places ; viz.," &c. Here the warrant specified the 
several places where the booty taken was to be con- 
sidered as falling within that description, and stated the 
value of the whole at 21 lacs 58,168 rupees,, as more 
particularly set forth in the annexed schemes to which 
it referred. It then proceeded : " And whereas we 
are graciously pleased to approve of the said schemes^ 
we do hereby authorise and direct our said trustees to 
distribute the proceeds of the said 21 lacs 58,168 rupees 
accordingly." 

The warrant for the distribulion of those portions of 
the booty which were to be considered '* as having 
been taken in the daily operations of the troops," and 
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the said booty acquired by the general result of the war 1830. 

by the forc^ under the command of the late most Noble 

the Marquis of Hastings^ commander-in-chief of all our 

forces in India, amounting in all to 41 lacs 89,803 ^J^jJ^tf 

rupees, &C., as shewn by the said scheme hereunto 

annexed. Sec ; and whereas we are graciously pleased 

to approve of the said scheme, we do authorise and 

direct the said trustees to distribute the proceeds of the 

said 41 lacs 39,803 rupees accordingly." 

The ostensible object of these two instruments was to 
giTe the royal sanction and approval to the schemes 
therein referred to, which were framed in conformity 
with the principles recommended in the treasury minute 
otjanuan/ 1826* Their practical operation, when taken 
in connection with those schemes, was to authorise a 
distribution of the booty, proceeding to a much greater 
extent upon the principle of constructive capture than 
seemed to have been contemplated by the warrant of 
March 1823. The result was extremely prejudicial to 
the interests of Sir T. Hislop and the Deccan army, who^ 
under the language of tlie original warrant, considering 
themselves the actual captors of the great bulk of the 
property, had expected to share it exclusively among 
themselves ; and it was proportionably favorable to Lord 
Hastings and the Grand Army, who were thus let in to 
participate in a fund which the Deccan army had supposed 
to be peculiarly its own, and of which the share allotted 
to Sir T. Hislop became in consequence reduced from 
that of commander-in-chief to that of a subordinate 
officer only. 

The Marquis of Hastings died in November 1826, 
before any distribution of the prize had taken place; 
and the bill was filed by Messrs. Alexander and Co. for 
the purpose of establishing their tide under the in- 
dentures 
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1850. dentures of October 1820, and December 18ii, to the 
. ■ cbtre accruinir to the Marquis's estate by virtue of the 

■. warrant of Famuity 1828. 

The Duke of 

Wkuhotcm. 

The scheme issued is pursuance of that warrant ap- 
peared in the London Gazette of the 1 1th of March 1828, 
and was entitled " Grant to the combined army which 
served under the command of the late Most NoUe 
Francis Marquis of Hastingi, K.G., «>mmander-in- 
chief of all the forces in Indioy engaged in the war 
■gainst the Pindarrees and certain of the Makratta states, 
in the years 1817 and 1818." This scheme had ascer- 
tained the value of the share allotted to the commander* 
in-chief of what was there denominated " the combined 
army" at the sum of 44,201^, being one-eighth of the 
whole fiind thereby apportioned among the officers and 
men who composed that army ; and as the description 
of commander-in-chief was understood to apply to liord 
Hastings, although his name was not mentioned in the 
body of the scheme, the sum so allotted was paid into 
Court in tile cause of fVatson v. Duke of fPellington (a), 
by the trustees of the Deecan booty, and on the dismis- 
sal of that suit, was directed to be retained to abide the 
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share of the Marquis of Hastings would pass by the as- 1830. 
sigoment executed by him, after the booty had been a,^^„^^ 
taken, but before the crown had made any grant of it, v. 

or issued any warrant under the sign manual determin- Wblunotoii; 
ing in what mode it should be distributed : Secondly, 
whether the amount of the share of the Marquis of 
Mastiff was to be considered as deBnitiyely fixed by 
the warrant of 1828, or whether it was still open to any 
party to claim to have it reduced, according to the prin- 
ciple of distribution alleged to be established by the 
warrant of 1823. 

Mr. PembertoHf Mr. Kinderdey and Mr. Fane for the 
Plaintiffi. 

Captors haye from the time of capture an in- 
choate right in effects captured as prize, which, though 
the title is not perfected till a grant is made by the 
crown, is a vested right and is capable of transmission 
by assignment or otherwise. In Stevens v. Bagwell {a) 
Sir William Grant says " though the property was not 
completely vested in the captors until condemnation, yet 
after condemnation it is by relation considered as theirs 
from the time of the capture. *»•*♦• The in- 
tention of the crown in all cases of this kind is to put 
what is, in strictness, matter of bounty upon the footing 
of matter of right The service performed is thought 
worthy of reward; and, though the party performing it 
died before payment, the claim of bounty from the 
crown is considered as transmissible to his represent- 
atives, in the same plight and condition as the claim for 
wages, or any other stipulated or legal remuneration of 
service. In such cases the crown never means to ex* 
erase any kind of judgment or selection, with regard to 
the persons to be ultimately benefited by the gift. The 

repre- 

(a) 15 V€i. 153. 
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1850. represeDtatives, to whom the crown gives, ai^ those who 
Albxahdib l^l'y sustain that character : but tbe gift U made in 
_ **■ auemeDtBtion of the estate, not by wav of personal 

The Duke of . * , ^, , , . , 

WBLUNeioN. bounty to tliem. 1 hey take subject to the same trusts, 

upon which they would have taken wages or prize money, 
to which the party from whom tliey claim, might hare 
been legally entitled." There is no authority or princi- 
ple on which k could be held, that the interest which 
tbe captor has in prize money is not capable of assign- 
ment till the grant by the crown is completed. 

The amount of tbe Marquis of Hastings's share is 
definitively fixed by the warrant and scheme of 1 828, and 
no Court can now enter into the consideration of the 
question, whether a greater or less sum ought to have 
been allotted to him. As no proclamation has been is- 
sued regulating the distribution of such booty as might 
be taken in the war, the division could be only in such 
manner as his Majesty by his sign manual should direct.(a) 

Sir 

(a) Tbe 54 G. 3. e. S6. (. 3. OD nich expedidoni (hall bive 
proTidei, " That in all captures such right and interest bi hii 
which shall be made by his Majesty shall think fit to order 
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Sir Charles JFetiereU and Mr. Sinartj for Sir T^omat 1680* 
/fisfop, contended, at great length, that the fund was 1^^^]^^ ' 
boond by the warrant of 1823, which established the «. 

principle by which the distribution of the booty was to Y^uSvarwi 
be made, and that the distribution directed by the war- 
cant of 1B2S was not in conformity to this principle* 

Mr. Bickmteih and Mr. Griffith Richards^ for the 
personal representative of the Marquis of /fiu/mgs. 

The Marquis of Hastings had not, at the time when 
the security to Alexander and Co. was executed, such 
an interest in the booty, as was capable of assignment 
In SUsoem ▼. Bagwdl^ prize money is placed on the 
same footing as wages, (a) It is settled that neither the 
full pay nor the half pay of an officer can be assigned 
€fc pledged; Berwick yu Bead 1(A), Flarty v. Odium, {c) 
Considered as a remuneration for past services, prise 
money cannot be assigned ; and if it is viewed as an 
excitement to future exertion, the same objection applies. 
The country iias a riglit to require, that the officers and 
soldiers shall not place themselves in a situation, in 
which the motives, held out to them by the crown, shall 
be impaiced in force. In the present case, there is a 

peculiar 

<a) JCoUycr v. FaUom^ T.^R. .(&) 1 H. Black, 6S7. 
459. lc)5T,R,e5\. 



adjudicatioD thereof, as lawful 
prise to his Majesty, in anyof his 
Miyescy'f Courts 4>f Admiralty 
or Vice-Admiralty, which shall 
be duly authorized to take cog- 
Dizauce of the same (which 
courts are hereby required to 
proceed therdn to lawful ad- 
judication), to be divided in such 
proportions, and according to 
mcb general rule .of distribution 

Vol. II. 



for the army as shall be esta- 
tlished 'by his Majesty, or in 
default thereof in such manner 
as his Majesty shall, under his:sign 
manual, be pleased to direct.** 
The 54 G, 3, €. &6. has since 
been repealed by the s W, 4. 
c 53. which amends and con- 
solidates the laws relating to the 
payment of army prize money. 



£ 
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1830. peculiar difiabilit; sristng oat of the sUaation of the 
' • ' Marquia of Hiutings at Governor- general. The man 
t>. who was Oovemor-general and cominaodep.in- ch i ef, was 

m».uN<w(Hi •w**"*"*? the person who wouki be principally eoi*- 
•ultcd by the crown as to the mode of distxibutlcHi whieb 
should be adopted] and in the present instance, coo^ 
jDunlcations on this subject (lid lake place between the 
Marqub of Hayings and the officers of the crown. He 
would be exposed to temptation not to diacharge ht^ 
duty in such ^communications, if he were permitted pre- 
viously to subject his own share in the booty to the 
'demands of others 

Mr. Wray for the crown. 

'iS.T. Sperwe, Mr,^. Bwselt, and Mr. fViig/ii for other 
parties. 

Mr. Pem&erton, in reply. 

Prize money is not in the nature of full pay or half 
pay. A soldier cannot assign his pay, because his pay 
is received for the purpose of enaUing him to db- 
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If the diiftrtbotioa directed by the wtrnmt of 1828 Y89<X 
were at variance with the warrant of 1825, and the prin- I ' - '- * 
ciple established by it, we might stiil argue, with much v. 

confidence, that the crown was at liberty, at any time vJitiHiStiiu 
before a scheme of distribution was finally setded, to 
alter the mode of distribution as to his Majesty might 
aeem fit. In truth, however, the warrant of 182S has 
•not the efiect which is attributed to it by Sir Thomas 
Hidop, It is merely a grant of the booty to trustees, 
upon trust to collect the property ;: with a direction that 
they shall prepare a scheme of distribution, conformable 
to a certain principle laid down in a treasury minute, 
and submit that scheme to his Majesty for approbation. 
The trustees frame their scheme upon the principle stated 
in the treasury minute; but, upon fuller examination 
with respect to some parts of the booty, the flicts were 
discovered not to be such as they had been assumed t6 
be, when the matter was before the Lords of the trea** 
snry. And, it was in consequence of this alteration in 
the state of circumstances, that the principle of actual 
capture ceased to be applicable to certain portions of 
the booty, to which it bad been previously supposed to 
apply. The Lords of the treasury being informed of 
the facts as they really were, came to certain resolu- 
tions, which do not alter the principle established by 
the warrant of 1828, but are merely instructions to the 
trustees for the application of this principle. A scheme 
is accordingly prepared by the trustees, and approved 
by the crown ; and a warrant for the distribution of the 
property, in conformity to that scheme, is issued under 
the sign manual. 

The Master of the Rolls held, that prize money was 
not in the nature of uHlilary pay, and was assignable in 
equity. 

E*2 He 
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1630. Healsoheldthat the rights to the property comprised 

j^'^ • " ia the distribution made by the warraot of 1828, could 

e. be determined by that warrant alone, and that no daim 

Wjtt^'wMu *** ""y P*"* **f ***** property could be sustained by Sir 

Tliomas Hitiop under the warrant of 1823. 



I8S1. Sir T. Hislop appealed from the whole decree. 

TTie LoBD Chamcellos having called xhi the Appet* 
lanf s counsel to begin, 

iSir C. Wetherell^ Mr. Knight, and Mr. Stuart con- 
tended that the warrant of March 1823 amounted to a 
final and iadefeasible grant of the prize to trustees, for 
the benefit of a class therein distinctly indicated by de- 
scription. Conformably to ihe principles laid down in 
the instrument for the guidance of ilie trustees, and 
from which they had no discretion or authority to de- 
viate, and applying those principles strictly to the actual 
circumstances under which the booty in question was 
captured, the troops composing the army of the Deccan, 
under the command of Sir 71 Hidop, were the persons 
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mould or eyade it It was no defence to the trustees to 1881. 
say, that the crown bad issued two other warrants, of later ' - * 
date, in terms which virtually rescinded or revoked the v. 

first ; for the property had been completely and irrevo- ^^^ ^^ ^ 
cably devested out of the crown by the original grant) 
and could not be resumed at pleasure by any snbse* 
quent act of his Majesty, and the warrants of 1^26- and 
1828, therefore, were altogether nullities* 

If the right were admitted to have been fully vested in 
Sir T» Hishpf the jurisdiction of the Court to adjudicate 
upon the warrant followed of course. There was no 
rule which laid it down, that when a royal grant once 
created a title^ the validity of that title, and consequently 
the construction of the instrument creating it, mighl 
not, like any other matter, become tiie subject of litiga- 
tbn in Weshninsier Hall. Here, independently of the 
ground of trust before referred to, the fund which 
formed the subject matter of the- grant having been 
brought into the Court of Chancery, the question of 
title to the fund^ and, of necessity, the construction^ of 
the warrant, became collaterally, but regularl}', cogniza- 
ble in the same Court Stevens v. Bagwell, (a). 

like Lord Chancellor. 

From the magnitude of the stake involved in it, this 
appeal is entitled to be termed very important ; and it is 
also extremely important in another view, from the deep 
fnterest which many most meritorious individuals must 
necessarily take in the result But here its whole in- 
terest ends; for if, on the one hand, I never saw a 
more important cascr so, on the other, I have never, in 
tHe course of my experience at the bar, seen one less 
encumbered with any kind of difSculty. 

I shall 

(a) 15 Ve$. 159. 

E 8 
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I shall begin with stating principles tmicbiog the uDt 
contested rights of the crown in matter of prize ; prin- 
ciples which have a material influence over the whole 
' question, but which, however they may have been od* 
mitted in point of form, bare been altogether lost sight 
of in their application to the argument. That prize ia 
dearly and distinctly the property of the crown, that 
the sovereign in this country, the executive government 
in ntl countries, in whom is vested the power of levying 
the Ibrces of tbe stat^ and of making war and peace, 
iaalone possessed of ^I property in prize, is a principle 
not to be disputed, it is equally incontestalde that the 
erown possesses this property pUnoJure, absolutely and 
wholly without control; that it may deal with it enUrely 
at its pleasure^ may keep it for its own use, may abandon 
or restore it to the enemy, or, finally, may distribute it in 
whole or in pare among tbe persons instrumental in its 
capture, making that distributiim according to whatever 
schema and under whatever regulaliona and conditiona 
it sees fit. It is equally clear, and it follows from the 
two former propositions, that the title of a party daim- 
ing prize, must needs in all cases be tbe act of the 
crown, by which tbe royal pleasure to grant the prize 
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etrtMi aaodificaiiansy with the property io prizc^ it by ISSk. 
that act plainly signifies its intention tbat the proe shall - - * 

oootiBue siib^t Co the power of the arown, as it wal Wk 

before the act was done. X*^ ^^*** ^ 

This latter proposition is capable of illustration from 
a variety of souroest which were but slightly adrerted to 
in the aigument ; tor whether we refer to the decisions 
of venerable Judg^, to the precedents furnished by prise 
prockuDatiensy or to the more venerable aothority of the 
letter of , the statutesi from all of these it will be found 
tbat» in stating the absolute nature of the principle^ I have 
not strained, bnt have rather fallen short of the troth* 

The doctrine has been frequently recognised in cases 
where the question has arisen smbsequentiy to the cap^ 
ture^ and before condcmnatioa : but the same priociple 
waa afterwards extended la the case of the Elsebe 
Maas{{i) at the Cockpat,^ in whidH after final adjudi- 
eadon in die Court below,, but pending an appeal, 
asid before the final decision of the appeal, the crown 
thoi^ht proper, for reasons of state and public po^ 
liey, to restore the prize at the expense of the captors. 
In other words, it was there determined, and that too 
upon a solemn mui most able argument, and by a 
Judge the most learned and eminent of his time, the 
present Lord Siawell^ that when the crown saw fit 
to restore the capture,, the captors, who had run the 
nsk and suffered the loss,, who had moreover borne 
the charge c£ bringing the prize into port,^ and the 
further costs of proceeding in the admiralty to adjudica- 
tion, and had even undergone additional expenses in 
contesting their claim upon appeal, were altogether 

without 

(a) S Rob. 173. 
E 4 
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18S1. without a remedy. " It is admitted," says Lord SMwi^ 
/ in laDguagewhichitwoaldbeTaintopraiseoratteroptto 

V. imitate, *' it is admitted on the part of the captors whose 

WKUHOwih uit^resU have been argued with great force, (and not 
the less ef^ctive, surely, for the extreme decorum with 
which that force has been tempered) that their clum 
rests wholly on the order of council, the proclamation, 
and the prize act. It is not, as it cannot be denied that, 
independent of these instruments, the whole subject matter 
is in the hands of the crown, as well in point of interest 
as in point of authority. Prize is altogether a creature 
of the crown. No man has, or cair have any interest, 
but what he takes as the mere giA: of the crown ; beyond 
tbe extent of that gift he has nothing. This is the prin- 
ciple of law on the sut^ect, and foundbd on the wisest 
reasons. The right of making' war and peace is exclu- 
sively in the crown. The acquisitions of war belong to 
the crown, and tbediapostd of these acqnisitions may be 
of tlte utmost importance for the parposes both of war 
and peace. This is no-peculiar doetrine of our constitu- 
tion : it is universally received as a necessary principle 
of public jurisprudence by all writers on the subject, 
* B^o porta cedtmt reipidilSae,'" {a) Upon that prin- 
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distribote or to grant, whereas here there is much more, I8SL 
— a grant actaally executed. The prize proclamation, 
which was the subject of discussion in the case of the vT 

EUebe Maas^ now lies before me, and it will presently be wnMwwnu, 
seen whether or not that can, with any strictness of 
speech, be described as an* intention indicated, and not a 
grant made. It is a solemn isstrument— a proclamation 
by the King; and it runs in these terms;— *^ We, being 
desirous to make it known to our loving subjects, and 
all others whom it may concern, by this our proclama- 
tion, by and with the advice and consent of our privy 
counciV — not that we intend to do this or that, but— 
^* that our will and pleasure* b,^ that the net proceeds of 
all prize taken, the right whereof is inherent in u»and our 
crown, be granted* to the takers, subject to the payment 
of costs- and not otherwise, and the same prize may be 
80 granted in the proportions and manner hereafier set 
forth, that is* to say;" — and then' comes the scheme of dis- 
tribution, according to which the crown's will and plea- 
sure ist) that the prize shall vest and be distributed 

Throoghoutr the whole of the instrument I find not a 
letter or a syllable that looks like the reservation ofi a 
power to alter or revoke. Here is* a gift by the- crown, 
of a right inherent in the crown, to be distributed among 
the captors according to a scheme laid down *^ herein/' 
and not elsewhere, to be distributed a» ** hereafter set 
forth ^ and not otherwise, and without a tittle that points 
to the reserving of a* power Vo revoke, or aker, or mo- 
dify that scheme* Now I have said that the higher 
authority of the act^ if higher it be, shall affix the con- 
struction to this instrument, and shall shew what is the 
power of the crown, even after it has issued the prize 
proclamation, after it has finally approved* the scheme 
of distribution, and finally stated in what way the dis- 
tribution was to be efiected* It might have been argued 

from 
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18S1. &OB that proclamatitm, nwck more strongly tbui fronl- 
l^' •'" ' the wurrant under consideratioo^ that the gnnt was im~ 
e. Tocably vested^ and that the i;ifl must be bdd aa upen, 

Wuwintii. * coDv^aace in tnial, subject to the direcsioB of the 
Court and the pleaaore of the etstuia qm trmtt. That 
prodanaMioB looks ftmravd uy no olber ad upon wbick. 
final diatribHtioo is to attack. It does not say in tbe 
language of tb« present warnwt, " to be distributed in 
SBch way, or according to sucb schema as our Lords 
Commissioners sbali ley before ui, and as vie shall ap* 
proTe o£" Observe, nevertheless, how the legislature 
has treated tlus very instmmcBt in the prize act; and 
aurdy, if any atatate be gcriDain to the matter ia head, 
it moat be tbe one passed by the au^oiity of the legis- 
latareat tbe beginsing of each war, to regi^te the rights 
ef parties* No prize act ever presumes to interfere with 
tlie rights of tbe crown. No prise a«t ever assumes that 
the legislature is dealiag with the rights of the crown, buf 
si^gesting and prefixing a statement, that the crown had 
f^ven the net proceeds to be dealt with, in terau like tbe 
following, — " Whereas his Majesty hath, of his royal 
mnoifioeaca, been graciously pleased by several pro- 
danatioM^ to declare his wiU and pleasure to give the 
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used by th^ crown, notwithstanding the absdliitc and 1681. 
irrevocable nature of those words in tlie priie pfodann ^^^ 
adon, the legislature did look forward to a future period, v. 

when the crown might thereafter recall and change the y r^^^^ .^^^ 
mode of distribudon altogether ? 

Here then is a legislative declaration, {fx the statute 
b declaiBtoiy merdy, and enacts no new law upon the 
subject,) that although the priae proclamation appears to 
make a distribution according to a scheme^ without 
looking forward to any further approbation or alterati<Hi, 
the crown has still the power to alter that scheme and 
substitute another, to vary and revoke it, to make a new 
distribution upon princtplea wholly different 

Thus much with respect to prise at sea. In general, 
DO act passes with respect to- military prize ; neverihe* 
less, that rests upon the same principles of law,. The 
54 G. 3^ c 86. proceeds accordingly in these terms : «— 
^ Whereas his Majesty hath, of bis royal munificence, 
been graciously pleased by several proclamations, to de- 
clare his will and pleasure to give the benefit of all 
prizes taken during the hostilities in which his Majesty 
is engaged, to the captors thereof being in his Majesty's 
service, or duty commissioned," &c.^ and the second 
section provides, that all captures shall be divided in 
such proportions, and according to such general rule 
of distribution for the army as shall be established by 
his Miyesty, or in default thereof, in such manner as 
his MajesTjr shall under his sign manual be pleased to 
direct ; notwithstanding the preamble had recited that his 
Majesty had issued his proclamation, stating the mode 
of distribution that was- to be adopted. 

I come now to the warrant which lies before me for 
construction in the present case. It is admittBd upon 

all 
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1631. all hands, whether the Lords of the treasury were right 
^ ■ ' "" or wrong in the coDcInsion they first came to, who- 
ft tber the second conclusion they came to is right or 

V^uiviow *">°8> ""^ whether the first was the same with the 
second, or the second altered or repealed the first, and 
substituted a new one, that these are no questions here. 
The only question raised now, and the only question 
which a court of law can entertain, is this, whether any 
thing was done by the crown in the first warrant, which 
though a less formal instrument than the proclamation of 
prize I have referred to, is in substance a proclamation, 
— whether this warrant, under l^c royal sign manual, 
affords any foundation for the contention so ably and ex- 
plicitly maintained, diat the crown departed with the 
property and vested a right in trustees for the benefit of 
parties in the nature of ceituis pie tnata, a right which, 
though fringing from » voluntary act of grace and 
bounty in the giver, became irrevocably vested in the 
trustees tor those parUes^ and rendered the subsequent 
orders immaterial, inasmuch as they were superfluous 
and contradictory to each oth». 



First, I greatly doubt the propriety of calling this a 
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Safrd{a) mod Puboericft y. Pidveriofi {b) ; there being 1831. 
rather an airenc^ created for the convenience of the . ' ' 
grantor of the deed, than any interest conyeyed to 9. 

trostees for the benefit of those who may become bene- ^ ^J^ IJ^ 
ficiaUy entitled under it. But without pursuing this 
inquiry, let us look at the nature of the instrument itself. 
After recitii^ the minute of the treasury, and that ^ it is 
expedient that a warrant should be issued, to grant the 
said booty to trustees, to be named by us for the pur- 
pose of 4uicertaining, collecting, and receiving the same,*' 
—not for distributing to A. B. and C, the persons bene- 
fidaUy interested — no, but ^ for the purpose of prepar- 
ing a acbeme for the distribution thereof <conformably 
to the principles recommended in the said minute; We^ 
taking the premises into our royal consideration, are 
graciously pleased to give and grant the same to our 
trustees, for the purpose of collecting, recovering^ and 
receiving the booty." The warrant then proceeds : -— 
** and also all monies into which the plunder or booty or 
any part thereof may have been converted, as well aU 
such as may already have been secured or received into 
the hands of the United Company, or ai^ of their 
officers or servants, or any other persons; as also all such 
as the trustees may hereafter recover or receive from the 
United Company, or any of their officers or servants, 
or any other person whomsoever ;" and there it ends. 
The preamble says, ^^ Whereas it b expedient to appoint 
trustees for the double puipose of roUecting in the 
money, and for preparing a scheme for the distribution 
thereof;'' the operative part says, ^'you the trustees are 
hereby vested with the booty, for the purpose of collect- 
ing and getting it in," without stating any other pur* 
pose. That is totally unlike vesting an interest in them 
for the purpose of distribution. What follows ? Simply 

a direction 

(a) 1 Ve9.yuu 50. (5) is Vet.t^. 
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1831. a direction or pow«r. "Die words are, ** We do berd;^ 
^ ■ •■■"^■' empower ite wid trustees, under the authority, and 1^ 
a, tJie direction of the commissioners of our treasury, ts 

Tbe Dake of g^^ f^,. ^^ recover all such booty, and we autfaorixe aod 
empower our said trustees to allow bU proper eosli and 
charges, and- we do authorize and direct our trustees to 
pt^wre a scheme Sot the distribution of the booty, and 
of all and every part and parts thereof, conforoiably 
to the principle recommended by the minute of the com' 
missionera of the treasury, and approved by us, which 
scheme shall be submitted by them to thecommissioners 
of our treasuiy"— to be acted upon by them without 
Bioreado? no such thing — "which scheme shall be sab- 
lioitted 1^ them to the said commissionera of our trea- 
sury, ,^'M««^gN{/fca^i(m ^ our rm/al pleasure thereon." 

Suppose a man were to say, I make yon trustees for 
distrUiuting 1 QOOf. among A,, B^ and C. ; it might be 
ooDteaded that A., A, and C. were -cesttHe gue trusts, and 
that the trustees were answerable to them. But sup- 
pose be says, I make you tmsteas touching certain of 
my debts, and after jou shall hare called them in, yo« 
are to lay before me a scheme, wliicli when I have 
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refciiMj g to Ibe fcrmer, «tyi sayiog in eflfect^ ** I ba«« 1B91* 

bad a scheme laid before me^ and I approve of it** It 

ieeois to me therefore to be as pkin as a matter of fiict 

can be^ that the crown in 1626 executed the intentioii 

which it professed in 1825, and that it then for the first 

time a pprofed of a scheme of distribution. Then for 

the first time ft made a final distribution, if wp to tbia 

bovr ihe^listribation be final, a point as to which, upon 

the aafhority of the statute ^construing the prize pro- 

daoMHion, and treating it, though it mdkes no reference 

to the fncwve^ as if 4t were still subject to the power and 

VBvisioo-of the crown, I am inclined to entertain doubt* 

It is said that the trustees were only called upon to 

mske distribution according to the principles chaHced 

out by the minute of the treasury, and that they were to 

act merely ascalcuhilors. Bat it seems a most extra-^ 

▼agant supposition, and roost derogatory to the dignity 

of the royal fimotioDs, that a mere aritimietical operation 

should be all that was ^committed to the trustees, and 

yet that the crown should reserve to itself the power of 

approving of this arithmetical operation. The trustees 

are to suiraiit a scheme framed according to certain 

principles; but where would be the use of coming bade 

with the result of an arithmetical computation which 

the Lords of the treasury were to lay before the crown ? 

Was it necessary to put all this machinery in motion -« 

to apply to the treasury, and fi-om the treasury to the 

crown, in order that the latter might adopt a jiesuit 

founded on a simple principle of urithmetic ? I cannot 

so read or understand the warrant without doing violence 

to ail sound principles of conslruction. 

Reference has been made to the case of Stevens v« Bag^ 
well (a), where that which was a matter of bounty is put 

4ipoa> 
(a) 15J^.150« 
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upon the fbotJDg of s right So far to be sure as the 
questton regards the transtnission of the right from dw 
grantee, after it has ooce vested ia him, he laaj sell or 
' assign the bounty ; he may trnostnit it to his hei^ or 
sue for itf and say it has become a matter of right, and 
is no loager bounty. But is there a shadow of pr»- 
traice for asserting that, as against the orown, or against 
tmstees staading in the place of the crown, prize is a 
matter of right and not sf bounty? Such a decision 
will be sought for in vain. The only question, and I 
doubt whether in a matter so purely the creature of the 
crown it be a question, is, whether, inasmuch as the 
airengenent is revocable up to the last tnoment, the 
cronm could constitutionally render it irrevocable. But 
berel«an have no doubt; for the instrument, instead 
of making the grant irrevocable, takes express pains to 
shew it to be reTOcable ; — if indeed the property be 
granted at all; which it is not, ibr the warrant is only am 
iBBlruotion to 1^ a scheme before the crown, aud after that 
has been approved, to proceed to invest .and distribiue. 

Up«n these grounds, I -oitertain no doubt whatever 
that this question, upon the merits, is whoUy beyond 
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It is said that there is great confusion here; that the 18SI. 
decision giving the property to Lord Hastings^ as com- ^ ^"^^-^ 
mander-in- chief, professes to proceed upon one prin- «. 

ciple, and that the former decision, giving it to Sir w!!tj?r f^ 
Thomas Hidcp, under the name of commander-in-chie^ 
proceeds upon another principle* But all such con- 
siderations are met by observing, that they are useless 
and foreign to the question in hand, unless they raise 
some doubt upon the construction of the instrument. 
Those who so argue do not pretend to say that this 
instrument is not plain. It is too plain and too strong 
for them. Their argument is, that the prize was once 
given to Sir Thomas Hitlopj and now to Lord Has^ 
tingSj — once to Sir T. Hidop by one royal warrant, 
and now to Lord Hastings by another, which latter, 
they contend, affects most inconsistently to proceed 
upon a recognidon of the former. But suppose the first 
instrument had said, '^ the actual captors shall have the 
booty,'' and the second instrument had said, *^ whereas 
it is right to adhere to the first instrument, and that the 
actual captors should have the booty, and whereas Sir 
T. Hidop is the actual captor, nevertheless we please to 
give it, not to the actual captor, but to Lord Hastings^ 
the constructive captor ;" — that would be much stronger 
than the present case : nevertheless, if it be clear in the 
operative part of the grant, whatever the reasons in the 
redtal may be^ that the crown meant to dispose of the 
proper^ by the last grant, the crown had the power so 
todo^ notwithstanding this inchoate proceeding, be it 
inconsistent, be it self-contradictory, or repugnant to 
the other. If, therefore, it be clear that the crown so 
intended, the crown had the right; and the crown 
having the right, and having exercised it, the appellant 
can have no title to raise the question here, whether the 
crown acted well, or was well and wisely advised in be* 
stowing the bounty upon others. 
Vot.IL F 



CASES IN CHANCERY. 



' Ifati. IS. 81. 

Where the 
gnDteeofan 
anniutj it in- 
duced bj Stilt 
repmenta- 
tioni or im- 
proper COD- 
ce«Iii)ent of 
bcti on the 
put of the 
graotor or his 
agent, to 
become the 
purchaier of 

although tie 

relief at law, 
a court of 
equitj ha$ 
con current 
juritdiciion. 

Hie grantor 
and bi* i^ent 



ADAMSONd. EVITT. 

T^HE Plaintiff was an auctioneer, who for the price of 
700L bad purchased from Lea an annuity of 85/. a 
year for three lives, on the personal security of 2>a and 
two sureties ; the Defendants were the solicitors ybo had 
conducted the negotiation, and completed the transac- 
tion. The annuity was paid during three years; but 
no more payments were made on account of it; and the 
grantor and his sureties were insolvent, so that it was 
now of no value. The hill charged that the Defendants 
had concealed firoin the Plaintiff lacts which it was thetr 
duty to have di-iclosed to him, and had misrepresented 
to him the circumstances ut Lea and tlie sureties; and it 
prayed that it might be declared that they had by these 
means fraudulenUy induced him to become the purchaser 
of the annuity, and that they might be made answerable 
for the loss which he had thereby sustained. 
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oenied in mooey transactions three or four times. The 1830* 
aDBiiity was to be at the rate of twelve per centi and t|ie 
security was to be the personal security of Lea and two 
sureties. At one time EvUt had agreed to be one of 
the sureties, if two others could not be found; but 
other sureties were found, one of whom was a purser in 
the service of the East India Companyi with an incoroo 
of between 300/. and 400/. a year, and the other was a 
cJerk b the war oflSce, at a yearly salary of 300/. The 
Defendants, with the consent of the Plaintiff, prepared 
the securities; he paid to them the 700/.; and they 
placed it to the credit of Lea^s account, on which there 
was at that time, and previous to the receipt of this siun, 
a balance of 150/. in Lea^s favour. On the other band, 
they> as endorsers of a bill for his accommodation, were 
under a liability for him to an amount of abput 200/. 
In the three following years the account was turned 
agunst Lea / and a balance oS several hundred pounds 
became due firom him to the Defendants. 

Mr. Bicterstetk and Mr. RoupeU^ for the Plaintiff. 

It is dear that, at the time of the purchase of the aa- 
noity, Lea was entirely insolvent, and that the Plaintiff 
never would have advanced his money on the personal 
security of an individual in such circumstances. The 
aituatioB oi Lea was well known to Evitt^ and it was his 
duty to have communicated to the Plaintiff every thing 
which it was fit the Plaintiff should know, with a view 
to his guidance in the transaction. No professional man, 
except Efoitt and his partner, was concerned in the 
matter. They must therefore have acted as the solici- 
tors and agents of both parties : and, as the solicitors of 
the Plaintiff they prepared the deeds, and entered up 
the judgment The liability under which they at that 
time were for Lea^ gave thein a direct interest in in- 
ducing 4^^"^^^ to advance his money. If the Jatter 

P 2 had 
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had been aware of that circumsitance, it would probably 
have deterred him from trusting Lea, and he would, at 
least, not have placed unlimited confidence in the De- 
fendants as his agents, bad he been aware that they had 
an interest adverse to his own. 

EvUi must have represented to Adamstm that Lea was 
a solvent man, and that his personal obligation was a 
good security. The ofier to be himself one of the 
sureties (or the payment of the annuity is in itself a re- 
presentation that Lea might safely be trusted, and shews 
that, in the negotiation, the Defendants must have held 
out Lea as a man of solvent circnmstances. It is ad- 
mitted that' they stated he had a salary of about 1000/. 
a year ; in fact, his salary was only 900/. a year, of 
which 400A bad been assigned, so that his disposable 
e could not be more than 500/. a year. 



Thus, by the fraudulent concealment of facts, which 
ought to have been communicated to the Plaintifl^ and 
by fraudulent misrepresentations of the pecuniary cir- 
cumstances of Lea, the Defendants induced the Plain' 

tiff to become the purchaser of nn annuity, which now 
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in negotiating and concluding the terms of the contract 18S0» 
He was to get an annuity during three lives, and the 
life of the survivor, at the rate of twelve per cent, and he 
was to have the security of three persons : and, for so 
extravagant a rate of profit, he was willing to run some 
hazard. Concealment and misrepresentation are posi- 
tively denied ; and there is no evidence to contradict the 
answer. The representation that Lea had a salary of 
about lOOOl. a year, was sufficiently accurate; and of 
what importance is it, that he^ at that time, owed debts 
to the amount of about 1800/.? The Plaintiff never 
ooold have supposed that he was dealing with a person 
in unembarrassed circumstances : for what man, except 
under the pressure of extreme pecuniary difficulties, 
would have consented to grant an annuity of S51. a year 
for so small a sum as 700/. ? 

But even if the Defendants have been guilty of con- 
cealment or misrepresentation, what right has the 
Plaintiff to come into a court of equity ? His case^ 
according to his own statement, is, that the Defendants, 
acting as his solicitors, have fraudulently procured him 
to advance money on a bad security ; why then does he 
not bring an action at law against them ? The alleged 
wrong of which he complains, is a legal wrong; and a 
judgment at law, if he be right on the merits, would give 
him the relief he asks. 

Mr. Bkkerstethj in reply. 

The wrong of which we complain, is a loss occasioned 
by fraud ; and that fraud was the fraud of our agent 
In respect, therefore, both of the fraud, and the confi- 
dential relation subsisting between those who practised 
the fraud and him who suffered by it, a court of equity 
has jurisdiction. 

F 3 The 
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1830. TV Ma^er ^the Rolls. 

AsAHioM The Plundff was the parchaser of an annuity of 85/. 

Enii ***'" **"*** ^"^ ^'""^ *^^ ^'"" °^ "'''*''■ '^''^ Defendants 

JVov II ^'^ solicitors, who, on the part of the grantor of the 

annuity, proposed the purchase to the Plaintiff: and the 

Defendant Evitt had at one time proposed to become a 

surety for the payment of the annuity, if two other 

•ureUes could not be found ; but two other sureties were 

found. The deeds were prepared by the Defendants, 

with the consent of the Plaintiff: end the annuity was 

regularly paid for three years by Emit, who had a run- 

oiug account with Lea the grantor, and charged him in 

that account with the amount of those payments. 

The bill charges that the Plaintiff was induced to 
become the purchaser of the annuity by the misrepre- 
sentations of the Defendants as to the circumstances of 
the grantor and hia sureties, and by their concealment 
of a part of the facts relative to the actual circumstances 
of the grantor and his sureties, which were well known 
to them: and the Defendants, it is alleged, had an 
interest in tlie raising of the money; inasmuch as the 
nJeljleJ to tliein at tlie time, and thei 
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an action of deceit But this Court, nevertheless, with ISSQ. 
respect to the fraud, would have a concurrent jurisdictioii 
with a court of law. These principles were fully dis* 
cussed in the case of Eoans v. BickneU{a). 

The only representation, admitted by the Defendant 
to have been made to the PlaintiiF, was, that the grantor 
was an oflicer of the East India Company, with a salary 
of about 10002. a year: and, in truth, he was such an 
officer, with a salary of about 900/. All other roisrepre^ 
sentaticms (if this can be deemed a misrepresentation) 
jffe expressly denie4* 

It is proved that the Defendant Evitt did at first offer 
to become surety for this grantor, though he did not 
oltimately enter into that engagement; and it is argued 
that this c^er to become a surety is evidence that he 
represented the grantor as a person in competent dr- 
camstanoes. I cannot charge the Defendants by such 
an inference. The request of the Plaintiff that the 
Defendant should be a surety, rather affords evidence 
that the Plaintiff had not full confidence in the solvency 
of the grantor. There is no evidence or admission of 
any material representation on the part of the Defend* 
ants, with respect to the sureties. 

It appears that the grantor, being indebted to the 
extent of ISOO/., had, shortly previous to the grant, 
executed a deed, whereby he assigned 400/. a year, part 
of his salary, and the lease of the house in which he 
lived, to trustees for the benefit of his creditors ; that he 
had confessed a judgment for 2000/. for the same pur« 
pose ; and that the Defendants in these transactions were 
concerned for him as his attorneys* It is said, that they 

ought 

(a) 6 Fes. 175. 
F 4 
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oaght to have disclosed these circumstances to the 
Plaintiff; bang to be considered as his attorneys also, 
because, vith his consent, they prepared the annuity deed. 
The mere preparation oF the deed could not place the 
Defendants in a confidential relation towards the Plain- 
tiffin this transaction. 

The grantor of an annuity is not bound to lay open 
to the intended grantee all the circumstances of his 
situation. He is bound only to give honest answers to 
questions put to hitn by the intended grantee. The 
agents of the grantor stand in his situation, and are not 
bound to do more. 

There was at the time of this grant a running account 
between the grantor and the Defendants, upon which 
the Defendants were then indebted to the grantor in the 
sum of 150^ ; but they were under liabilities for him to 
theamountof 200/. : so that, upon the whole, they might 
be protected to the amount of £0/. by this purchase of 
the annuity. The Defendants were clearly not bound 
to disclose these circumstances to the Plaintiff. But the 
head of concealment in this case is altogether out of the 
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embtmissed would submit to such terms. The very 
terms of the purchase imported hazard iu the transaction. 

The Plaintiff has made out no case, which can in 
reason throw the loss upon the Defendants : and the bill 
must be dismissed with costs. 



1850. 



AoAMtoir 

EVITT. 



BROOK V. SMITH. 

npHIS was a creditor's suit; and a decree had been ob- 
tained for the sale of the estate of the debtor. He 
had devised his lands to two persons as tenants in common 
in fee: one of them had died intestate, leaving an infant 
heir. The present petition was presented in the cause 
and under the 1 IF* 4. c» 47. s* 1 L* praying that the 

infant 



* ** And be it further enacted, 
tha^ where any suit hath been 
or shall be instituted in any 
court of equity; for the payment 
of any debts of any person or 
persons deceased, to which their 
ieir or hetrt^ devisee or de- 
*nseet, may be subject or liable, 
and such court c^ equity shall 
decree the. estates liable to such 
dditSy or any of them, to be sold 
for satisfaction of such debt or 
'debts, and by reason of the in- 
ftncy of any suek heir or hein, 
devme or deviseei, an imme- 
diate conveyance thereof can- 
not, as the law at present stands, 
■be compelled, in efeiy such case 



such court shall direct, and, if 
necessary, compel such infant or 
in&nts to convey such estates so 
to be sold (by all proper assur- 
ances in the law), to the pur- 
chaser or purchasers thereof, and 
in such manner as the said court 
shall think proper and direct; 
and every such infant shall make 
such conveyance accordingly ; 
and every such conveyance shall 
be as vidid and effectual to all 
intents ana purposes as if such 
person or persons, being an in- 
fant or infants, was or were at 
the time of executing the same 
of the full age of twenty-one 
years.'* 



liOLLS. 

NofhSte. 

The testator 
devised hk 
estate to two 
tenants la 
conunooin 
fee; one died 
after the tes* 
tator, leavfea 
an infant hev; 
In a creditoc^s 
suit, after a 
decree for 
sale of the 
estate, the 
infontheir 
was ordered 
to join in the 
conveyance to 
the purchaser, 
under the 
1 fr.4.c.47. 
«. 11. 
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iafimthmoftbedeTisee might be directed to join in tb* 

comeyBnee to the parchaser, 

A doubt was su^ested by Mr. Piggott, whether the 
deventh section of the act applied to a case like this* 
where the in&nt was neither the heir nor the devisee of 
the debtor, but was the heir of the devisee. 

Ute Master vftlie Rolls, considering the case to be 
within the statute, made the order. 



CHAPMAN tv TENNANT. 



nedorandi FT^HIS was a creditor's suit) and a decree had beea 
■ t ir.4.«.4T. made in it prior to the 1 ^. 4. c. 47., fcr the sale 

of an estate for the payment of debts : but tlie estate was 
not actually sold until afler the passing of that act. 



prior to tiM The petition of the Plaintiff now prayed, that the heir 
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%is SBggested, whether At aet tpplieil where die dao-ee 
was pronoanced prior to the passing of the aet* 

Tke Master qf the Rolls obsenred, that, although 
the authoritf was plainly given in iuits which had been 
oommenced prior to the act, yet the sabseqaent language 
seemed to point to sales under decrees made subsequent 
to this act : but considering the case to be within the 
spirit and intention of the act, he made the order as 
prayed. 



I89a 

Chapkan 
Tbnmant. 



■ m — ■ m^a»0m 



SHEWEN V. VANDERHORST* 

.TTPON an account of debts before the Master, in a 
^ suit for the administration of assets, the Plaintiff 
had objected to the demand of a creditor, upon t^e ground 
that it was barred by the statute of limitations, and the 
Master allowed the objection, though the executor did 
not set it up, and was willing to waive it 

The creditor excepted to the Master*s report; insist- 
ing that the executor of the debtor was at liberty, if he 
thought 6t, not to set up the statute of limitations as a 
bar to any debt, and that, as he had not insisted upon i^ 
the Plaintiff could not raise the objection. 

T^e Master of the Rolls over-ruled the exception. 
He stated the ground of his decision to be, that, after a 
decree, the executor was not at liberty to do any act 
which affected the relative rights of creditors* 



Aous. 

AAoradecMi 
loanutibr 
theadnuM** 
tration ef 
asseti, an 
executor is 
not at liberty 
to do any act 
which aTOcts 
the relative 
right! of 
cKditon. 



His 
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■ His Honor*! decision vat, on appeal, confirmed by 
the Lord Chancellor, (a) 

(o) The argumeiit and judg- dental circumitance, the grouod 

ment on the appeal have been of the decinon of the Hattw of 

alraadj rqwrtcd in 1 Shu. ^ the Kellt u not then Mated. . 
JUyAw,H7. but, fivin an scd- 



RoLU. 



DAVIS V. BATTINE. 



AiDOf^^ A CREDITOR, who bad a mortgage security for hta 
thebodjof debt, had sued the debtor, and taken Iiim in ex- 

._c ecution. The debtor afterwards took the benefit of the 



tbe1iKiR0«e insolvent act 

driilii^inef^ 

dielMi,eti- 

ttMtatlw' - On an exception to the Master's report, the questl«n 

JjJjJJjJ^ " was raised, whether the debt was not saUsfied by the 
body of the debtor having been taken in execution, so 
as to exdnguiah the lien of the creditor on the land. 



Mr. Traicce and Mr. Afortin, in support of the ex* 
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that a mortgagee, diougfa he may have recourse to all 
his remedies, cannot have a double satisfaction. If he 
Ibredoses and sells die estate, he will not be permitted 
afterwards to sue on the covenant for the deficiency. 
Vary ▼. Barker {a\ Tooie ▼. Hartlejf. (6) 



ISSO. 




Mr. WSbrahamf caiUrd. 

The Master of the Rolls said, he did not remember 
to have heard it ever suggested that a mortgagee, by 
proceeding to execution against the body of die debtor, 
released his interest in the land ; and he over^ruled the 
exception. 

(a) 13 Fes. 198. 

{b) 9 Bm. C. CL 1S5. and tee Greenwood r. Taylor, 1 J2. ^ 
1^.185. 
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WALSH V. WALUNGER. 

rpHE testator, John W. AmoH WaUinger, by his wUI, 
dated the 19th of January 1805, gare hb personal 
estate to his wife, Mptilda, for her own use and benefit, 
and devised all his real estates to trustees upon trust to 
sell the same, and, after deducting the expenses of the 
sale, and paying the incumbrances thereon, and all his 
just debts, to pay the residue " unto his said wife, to and 
for her own use and benefit, and disposal, trusting that 
she would thereout provide for and maintain bb family, 
and particularly his only son ; and, at her decease, give 
and bequeath the same to her children by him in such 
manner ai she should appoint." 

The testator died on the fiSdofJimuof^ 1805, leaving 
his widow, a son, and eight daughters him surviving. 

i^''Md*"'M ^y '" indenture bearing date the l*lh of F^rvary 
1817, to which John A. WaUinger the son was a party. 



diqMMl|truit- 
ing that ibe 
would there- 
out ptoride 
for hu bnuly. 
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CaroUne, one of the daughters, died in 1828, withoat 1880. 
bad any part of the fand appdnted to hen Wa\m« 

n. 

The widow by her will, executed in May 1828, re- '*^^^^<»«^ 
citing that two of the daughters were amply provided 
fi>r, and that her son had already received 1000/., which 
was as much as could be spared from the daughtersi 
directed that these two daughters and the son should 
not have any share in her property, and appointed the 
residue of the trust monies to her other fire surviving 
daughters in equal shares. 

The bill was filed by the five appointees and their 
liDsbands, and prayed that the will might be declared a 
valid execution of the power. 

One question in the cause was, whether •the widow 
could appoint to some of the children, totally excluding 
others. 

Mr. Pembaion and Mr. Longlej/, for the Plaintifis. 

Mr. Tirmey and Mr. Temple, for other parties in the 
same interest 

It was the intention of the testator to give his wife a 
very large discretionary power over his property ; the 
only limit to her discretion was, that no part of the 
residue was to be given to any person who was not a 
child of his; but so long as the whold of it was enjoyed 
by a child or children, she might give it to any one or 
more of them, according as she might think fit She 
was to have an absolute power of selection. In Civil v. 
Rich (a), the power was to give ^^ to children and grand- 
children, according to their demerits: ** and a gift of the 
whole to one was sustained. In Burrell v. Eurrell {b\ a 

testator 

(a) \Ck.Ca 306. and 9 Chmi. Rep, 141 . (h) Amb. 660. 
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testator gave all his real and personal estate to his wife, 
*' to the end she might give his children such fortune 
as she should think proper, or they best deserve :" and 
an appointment* which gave a son only one guinea* and 
was so &r clearly illusoiy, unless the donee of the 
power was authorized to exclude him in toto, was held 
to be good. Gibson v. Kinven (a), Spencer ▼. Spencer (6% 
Kemp v. Kemp, (c) 

Mr. Bickerdeth and Mr. Cot^e, contra. 

The property is to go to the children in such man- 
ner* that is to say, in such manner and proportions as the 
widow should appoint. All are to participate sul>- 
stantially : and her authority is merely to vary the re- 
spective shares. Kemp v. Kemp, Vandercee v. Aclom {£^ 
Mason v. lambery (e). 

TXf Masteb of the Rolls. 

The question is, whether the words " in such manner 
as she shall appoint," import that the widow was to have 
the power to exclude any of the children, or merely that 
she was to give the property to them in such shares as 
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, Another question wasp whether the personal repre- 
sentatives of Cat-dine^ who died in the lifetime of the 
widow, were entitled to share in a part of the property 
which was nnappointed by the will of the mother. 

On the one side it was argued, that the mother could 
naake only a testamentary appointment : her power was 
to give and bequeath, and the instrument was not to 
take effect till after her death. In Doe v. Thorley (a), 
the word *^ leave" occurring in a power, was held to im- 
port that the appointment should be made by will. In 
Kennedy y, Kingston (i), where a sum of money was given 
to a woman (or life, *^ and, at her death, to divide i in 
portions as she should choose to her children,'' a question 
was nused, whether an unappointed portion of the fund 
belonged exclusively to children living at her death: and 
Sir Thomas Plumer said ^* as the power is to be executed 
at her decease, it must be for the benefit of those capable 
of taking. It is, therefore, necessarily confined to chil- 
dren in existence at the time of her death." The prin- 
ciple of that case has since been approved and followed 
in Needham v. Smith, (c) 



l^SO. 



Walsh 

WaLUNGBIp 



Dec, 6. 



On the other hand, it was contended, that under the 
words of the testator's will, an interest vested in each 
child, liable only to be devested by a valid appointment, 
and therefore that the deceased child took an interest 
whidi was never devested : Vanderzee v. Adorn {d\ 
Boyle V. Bishop of Peterborough {e\ Roper on Lega^ 
des. (g) Besides, that deceased child might have had a 
valid appointment made to her. The authority of Ma- 
Urn Y. Keighley {h\ (afterwards reconsidered under the 

name 

(a) 10 -Fai/, 4.78. (<?) 1 TM.jun. 299. 

\b) S Jac. i Walk, 45 1 . (g) Vol. I. p. 537. 

(r) 4 Russ, 318. {h) 2 Ves. juo. 935. 5S9. 
{i) 4Vet.'n\. 

Vol. II. G 
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name of Mtdim v. Barter (a) ), vas directly opposed to 
the decision to Kennedy v. Kingston, and was not re- 
ferred to in the argument of the latter case. Though 
the gift was not to come into possession till the death of 
the mother, she might have made an irrevocable ap- 
pointment by deed in her lifetime. The words did not 
restrict the widow to an appointmrat by will; Grace 
J. lVilton,(b) 

The Magteb of the Roixa. 

Unless the interest be expressly given over in case of 
no appointment, those children only will take who could 
take by appointmenL 

The power here was plainly testamentary, and could 
be executed only in favour of children who could take 
by will ; and the part unappointed must be divided 
between the children who were living at the mother's 
death. 



*' Declare that the appointment of the trust fund in the 

oleacIinL^s memioiieJ. 
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BROWNE V. BLOUNT. Rou... 

rilHE Plaintifl^ being a judgment creditor of Sir where the 

^ Charles BlomU sued out a writ of elegit unpn bis P«^n» ^*>o» 
* o 1 mterettf are 

judgment, and filed bis bill for the purpose of equitable sought to be 

execution airainst certain real estates which were vested ^<^ted by the 
^ ^ ^ decree, is out 

in trustees, upon certain trusts^ under which Sir C Blount of the juris- 
was now entitled to the rents and profits during his life. Coui^the suit 
The Defendants were the trustees in whom the estates cannot pro- 

__ c*^fio ifi hifl 

were vested ; a son of Sir Charles. Blountf who had also absence, 
an equitable interest under the trusts ; and certain per- 
sons who, under a decree of the Vice-Chancellor, had 
obtained a charge upon the trust estate in respect of 
another judgment debt. 

Sir Charles Blount was now abroad, and had been 
abroad many years prior to the institution of the suit. 

Mr. Bickersteth and Mr. HuU submitted, on the part 
of the Plaintifi*, that as the legal estate was vested in 
the Defendants the trustees, the debtor himself was 
merely a formal and passive party, and the Plaintiff was 
therefore relieved from the necessity of having him 
before the Court In Cockbum v. Thompson (a), Lord 
EUUm observed, that the rule, requiring all persons 
materially interested to be before the Court, had been 
dispensed with in a great variety of cases as to persons 
out of its jurisdiction ; and that there were many in- 
stances of justice administered here in the absence of 
those, without whose presence, as parties, if they were 
within the jurisdiction, it would not be administered. 
In Smith V. Hibernian Mine Company (&), it is laid 

downy 

(a) 16 Tm. 5S1. ice p. 936. {b) i Scho. ^ Lrf, S3S. 

G 2 
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down> that where persons interested are out of the juris- 
diction, although the Court cannot compel them to do 
any act, it can proceed against the other parties, and 
if the dispositioa of the prc^rt^ is in the power of such 
parties, the Court may act upon it. 

Mr. Pemberton and Mr. BetkeU, for the trustees, con- 
tended, that the principle upon which it was impossible 
for a mortgagee to call for an account in the absence of 
the mortgagor or bis heirs, according to the cases of 
FeU v' Bnmn (a) and Bradtiam v. Outram (b), must 
equally apply to prevent the Plain tiff from proceeding with 
the present suit ; since the only substantial relief sought 
by his bill wa« directed against an individual who had 
not come within the jurisdiction. 

Sir C. WethertUy Mr. Con^ and Mr. Bridger, for 
other parties. 



The cause having stood over for a few days, that the 
cases upon the point might be farther examined, the 
following additional authorities were cited and com- 
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Court could not grant all the relief prayed, it would 
at least go the length of appointing a receiver. 

The Master of the Rolls stopped the cause, stating 
that Sir Charles Blount being the person whose interests 
were sought to be affected by the decree, the suit could 
not proceed in bis absence, (a) 



85 



1830. 




(a) So Hoteray t. Grai/son, 
3 Swan. 145 ft- Stratioti ▼. David' 
«Mt, I Bums, ^ Myl. 484. Lord 
EUxm appears to have saoc- 
tioned tome relaxation of the 



strict rule in cases of inter- 
pleader; see Stevenson v. An- 
dersouy 8 Vet. 4* •^* ^07. Mar* 
iiniut V. Helmuth, ibid. 412. Sd 
edit 



G 3 
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HOPKINS V. MYALL. 

TTPON the marriage of Mr. and Mrs. Mj/aS, certain 
property of the wife was assigned to trustees, upon 
trust for the wife during her Hfe, for her separate use, 
with remainder as the wife should appoint by any writing 
under her band attested by two witnesses ; and for de- 
fault of appointment, then, after the death of the wile^ 
to the children of the marriage in manner therda 
mentioned. 

The trustees, upon an application of the husband and 
wife, made by letter signed by both of them, but not 
attested, parted with the trust fund to the husband. 
The wile died without having made any other appoint- 
ment of the fund. 

The present bill was filed by the children after tlie 
death of the mother, to charge the trustees for a breach 

f trust, nml to compel tlicni to replace the fund. 
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hands, pays it over to a third party by the direction of 
the cestui que trust, such payment cannot be afterwards 
recorered back Srom the trustee, and no authority could 
be found which raises any exception in iavour of a feme- 
covert ; PoOard v. GreenoU {a\ Wright v. Engird {J)\ 
Moodie t. Beid. (c) 
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7^ Master of the Rolls. 

Tlie ceremonies required by the settlement were in- 
troduced for the express purpose of protecting the wife 
against the influence of Uie husband, and are matters of 
substance and not of form ; and without an adherence 
(0 those ceremonies die interests of the children could 
not be defeated* (d) 



(m) 1 Ck. Ca. 10. 
ib) AmL 468. 
(c) I Mad. 516. 



(d) Cocker ▼. Quayle, 1 Xuss, 
4* ify. 85S. 
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KENDALL v. BECKETT. 



«perionn' 



the lilerna- 
tive, to have 
the deposit 
repud, tha 



Bgaiiut the 
Plaintiff'i 
right to the 
pnncipal reKef 

fui«l tlie 
alternative 
pan of the 
prayer, and 
diimUwd the 
bill with costs. 



ri^HIS was a suit, instituted by the purcliaser oF a 
reversionary interest in a sum of stock, against the 
executors of the vendor, and against several other par- 
ties interested in the fund, for the purpose of enfordng 
a specific perForniance of the contract. In the event of 
the Court refusing that relief, the bill prayed, in the 
alternative, that the PlaintifT might be declared to be a 
creditor of the Defendants, the executors, to the amount 
of 25^., the sum which he had paid by way of deposit on 
bis purchase. 

The Vice-Chancellor having dismissed the bill with 
costs, the PlaintifT appealed to the Lord Chancellor. 

Mr. Knight and Mr. M^Do:igall for the Appellant, 
contended, that, upon the result of the evidence in the 
cause, the price obtained was ample, and the whole 
transaction stood clear and above suspicion. The sale 
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satisfactorily shewed that equity would decree the specific 1 880. 

peHbrmance of a contract of which the subject mattet vl^ 

was a chose in action* v. 



BfiCKSTT* 



li^ however, on examining the evidenee, the Court 
riioold be of opinion against the Plaintiff's right to a 
specific execution of Us contract, he would then be 
cleaiiy entitled to a decree for repayment of his deposit 
His altemative relief was expressly asked by the prayer* 
which was purposely sio framed in c^er to avoid a cir- 
cuity of actions, and to enable complete justice to be 
done between the parties, an object which courts of 
eqoiQr were always anxious to attain. To that extent, 
at least, the Vice-Chancellor's decision most be reversed. 
DaUom V. Siewari (a), and Greerumay v. Adams (A), were 
authorities for such a decree. 

The SoUdtor-Generalj Sir £. Sk^deUf Mr. Agar, 
Mn Skimnj Mr. Bosey Mr. Hayter^ Mr. Kinderslet^y 
Mr. Bethdlj and Mr. Mil/brdj appeared for different 
Defendants. 

They cited and relied upon Peacock v. Exxms (c), and 
Gowland v. De Faria{d\ where Sir W* Grant con- 
»dered it to be perfectly settled, that the purchaser of a 
reversionary interest, seeking to enforce his bargain, 
was bound to ^w that a full and adequate consider-^ 
atkm had been paid. In the present instance, the 
Plaintiff had utterly felled in making out that point, and 
it wias unnecessary to enter into the other questions that 
had been raised. Shelly v. Nash was over-ruled by Fox 
V. Wright, {e) 



The 



(a) Reported in the note to (<?) 16 Kr^.iiS. 
TM V. Gee^ 17 Veu 276. (rf) 1 7 Vc%. 20. 

(5) 13 r«f. 395. \e) 6 Madd. 1 1 1. 
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The Lord Chancellor hdd it to be clear, as laid 
down by Sir W. Grant in the cases referred to, that 
where the purchaser of a reversionary interest sought 
the assistance uf the Court, the burthen was imposed on 
him of shewing that the transaction bad been in all 
respects fair, and that a full aod adequate consideration 
had been given. So far from the Plaintiff having com* 
plied with that exigency in the present instance, there 
was a preponderating weight of evidence tending to 
prove that the pnce had been inadequate. Without 
going into the particular details of that evidence, or 
computing the exact quantum of inadequacy, it was 
enough to say generally that the Phiintiff had altogether 
fiuled in making out a case for the interposition of the 
CourL The main object of the suit having thus signally 
failed, there only remained to be disposed of the question 
riused by the alternative part of the prayer, asking re- 
payment of the deport as a debt. In a case^ however, 
where the sum was so very small, and where it was 
admitted moreover that no demand bad been ever made, 
the Court would be extremely slow in acceding to such 
a claim, espedally in fiivour of a party whose conduct 
was hunted with unconscientious dealing. Even under 
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and k was one from which he was not disposed to de- 
part, that a Plaintiff should not be permitted to in- 
trodaoe into a corner of a bill some secondary and 
tri?ial daim, on which, if it stood alone, he might be 
entitled to soceeed, in order as it were to catch a decree 
on a minor point, in the event of his failing in the main 
object of the suit. The prayer for the restitution of the 
deposit monqr he considered to come within this de- 
scription. The decree, therefore, must be affirmed 
genendly, and the bill be dismissed with costs. 



18S0. 



Kendall 

V. 

Beckett. 



HANDFIELD t;. WILDES. 



Dee. IS. 



1^'R. DZXD^ moved that the seijeant at arms should 
'^ "^ be directed to bring up a Defendant to answer 
his contempt. 

The party against whom the application was made 
was (me of several Defendants; after entering an appear- 
ance he had gone abroad out of the jurisdiction, and the 
Plaintiff now wished to proceed to take the bill pro eon^ 
Jhso as against him, under the provisions of the 1^4. 
c S6. ^ The motion was supported by the affidavit of 

the 



# Tbe first rule of the fifteenth 
lection of the act, upon which 
the question arose, is as fol- 
lows: — ** That when a writ of 
attachment shall have duly is- 
sued against any defendant for 
contempt in not answering the 
bill, and such defendant shall not 
hare been taken under such 
writ, and the sheriff of the 
county into which such writ 



shall have issued, shall make a 
return of non est inventus to the 
same, the Court shall, upon mo- 
tion by or on behalf of the 
Plaintiff (notice of which shall 
not be required), order that the 
Serjeant at arms attending the 
Court do apprehend such de- 
fendant, and bring him to the 
bar of the Court to answer his 
contempt; and the same pro- 

ceecfings 



To ground an 
order for the 
seijeant at 
arms under 
the 1 W. 4. 
c,96, f. 15. 
rule 1. the 
affidavit must 
state theoar- 
ty's belief that 
at the time of 
suing forth 
the attach- 
ment the De- 
fendant was 
in the county 
into which th» 
writ was 
issued, and 
not merely 
that his last 
known place 
of residence 
was in that 
county. 
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the managing clerk of the PlMaUff*s town agent, by. 
whom the writ was sued ouL The afEdavit stated that 
the writ of attachment was regularly issued, on the 
Defendant being in contempt for not putting in his 
answer ; that a return of nott est inventus was tbereupon 
made by the sheriff; that all due diligence bad I>een 
used to ascertain the Defendant's place of residence at 
the time when the writ was issued, and to apprehend 
him by virtue thereof; and that at that time the De- 
fendant's last and only known place of abode was in the 
county of Middlesex, the county into which the writ 
was issued. 



The Lord Chancellor was inclined to think that an 
affidavit made by the town agent's managing clerk, he 
being the person to whom the duty of making such 
inquiries was generally committed, might perhaps be a 
sufficient compliance with the exigency of the statute; but 
it was not necessary to decide that point, as he conudered 
the affidavit to be clearly defective^ in not swearing to the 
party's belief that the Defendant was in the county at 
the time of the issning of the writ ; an omission which 
was by no means supplied by the statement, that at that 
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18SS. 



WRIGHT et GREEN.* , '*"' 

Jan 25,S6.88. 

O IR J5. Stdgdefif and Mr. Spurrier moved, that the De- To ground 
fendant GreeUj who had been taken into custody by ^l^^ seijeant 
the sergeant at arms under the provisions of the 1 JV. 4. »' «™»« under 

o^ .ft..,, 1 1 1 ^•'^ * ^•^« 

c. 36. s. 15.» might be discharged, on the ground that c.s6. «.i5. 

his commitment was irregular. The afiidavit on which "Jlj*-.f*"® . 
, ^ affidaTit need 

toe order for the sergeant at arms proceeded, was sworn not state the 
by the Plaintiff's town agent, he having been the person 8J[J^uc^t^ 
by whom the writ of attachment was sued out It stated, ligence has 
that due diligence had been used to ascertain the place ascertaining 

where the Defendant was at the time of issuing the writ, theDefeni 

ant s re- 
and in endeavouring to apprehend him under it : it also sidence, and 

stated the agent's belief, that at the time the writ was 1° endeavour- 
J L 4» ing to appre- 

sued out, the Defendant was in the county into which hend him ; 

the same was issued ; and it set fortli verbatim the copy ^^ totbose 
of a letter which the Defendant had received from the ^cts, and in 
officer employed in executing the writ, and in which the q^\^^ sa^fy 

particulars of two unsuccessful attempts to arrest the the Court of 
L. -, J their truth. 

Defendant were detailed in a rather confused and obscure 

way. The affidavit, moreover, swore to the agent's 
belief that the contents of the letter were true, but it did 
not state, in terms, that he believed that due diligence 
had been used in endeavouring to apprehend the Defend- 
ant. The sheriff having made a return of non est inven- 
tus to the writ, the Vice-Chancellor, upon reading the 
affidavit above stated, considered it to be sufficient, and 
directed the sergeant at arms to go. 

In support of the motion, it was insisted that such an 
affidavit ought not to have satisfied the Court It was 

not 

* Thif case is inserted here in with the question discussed in 
consequence of its connection Haru^ld y. Wildes. 
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Dot enough to swear that due diligence had been used, 
unless circumstances were detailed with respect to the 
execution of the attachment, proving that something 
more had been done than a mere formal compliance with 
the exigency of the statute. The agent should, at least, 
pledge his oath to his own belief, that all due diligence 
had been used. Tbe statements in the letter, which was 
written by an illiterate person, could not be evidence, 
and were any thing but clear and satisfactory. They 
were the statements of a man, interested in giving a 
favourable account of his own activity, in order to 
enhance his merits. 

Mr. Sclfef and Mr. Sluart submitted that the agent 
had done every thing prescribed by the rule, and every 
thing which it was possible for him to do without going 
in person to the country, and accompanying the bailiff 
in bis attempts to serve the attachment : and if that were 
to be required of the solicitor, the statute would soon be 
a dead letter. The agent could Icnow nodiing personally 
of the sheriff's officers, over whom he nad no kind of 
control : and all, therefore, which the act required was, 
that he should take care that the writ was properly sued 
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by the town agent, then by the affidavit of that agent, 1833. 
swearing to the fiicts. But it is necessary for the affi- 
davit to satisfy the Court; and whatever else it may 
contain^ beyond the swearing to these naked facts, can 
only be brought forward with a view to affi>rding the 
required satisfaction. It was contended that something 
more than this should be done, namely, that the party 
making the affidavit, should swear to his belief that due 
dil^[enoe had been used to ascertain the Defendant's 
residence. But that is no part of the exigency of the 
rule; €m the contrary, where the party's belief is required 
to be sworn to, as in the subsequent clause, with respect 
to the Defendant being in the county into which the 
writ was issued at the time when it was sued forth, that 
is so stated in express terms ; and the difference in the 
language of the two clauses leaves no room for conjec- 
turing what the intention of the legislature might have 
been. 

The question then comes to be here, as it must be 
in everj other case, whether the solicitor who has made 
affidavit to circumstances, though not within his own 
knowledge, and who has also complied with the exigency 
of the rule, in swearing to his belief that the Defendant 
was in the county when the writ was sued forth, but 
who has not sworn, as he was not required, to his belief 
that due diligence was used, — whether that solicitor has 
not disclosed circumstances sufficient in reason to satisfy 
the Court that such diligence has really been used^ 
The mode in which he has attempted to do so, is by 
setting forth in his affidavit a letter, received, as he swears, 
from die officer who endeavoured to make the caption, 
and in which the writer relates a number of particulars, 
the whole of which, taken together, satisfied the Court 
below, and I think correctly, that due diligence had beeii 
used : and he swears, moreover, to his belief, that the 

contents 
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ONiteiits of that letter are true. It is said, iodeed, that 
die letter might have been more precise and particular 
in its statements ; but, I must look at the whole of the 
affidavit tt^ether : and, although I admit that it might 
have been more satufactory, I am still disposed to thinki 
that, stADding as it does quite uncontradicted, it ought 
to be deemed sufficient. 

The case of MiUer v. Bennet, nith a note of which I 
have been furnished, turned upon circumstances entirely 
different. There was no question ther^ as to the pro* 
priety of the original order; but, an application was 
made before the Vice-Cbancellor to have it set aside, 
upon further affidavits, shewing that the Court had been 
imposed upon. In the present cafe, the motion is to dis- 
charge His Honor's order, on the ground of its having 
improperly issued in the first instance, and therefore I 
am not at liberty to take into view the affidavit subM* 
quenlly made by the Plaintiff's wife, contradicting the 
statements in the lett^. The motion must be refused 
with costs. 
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WEAVER V. MAULE. ^^o"*- 

Dec. 13. 17. 

rriHE Plaintiff, beidg seised to him and his heirs of a Where a lord 

■*" certain tenement according to the custom of the admiuT^'^ 

manor of Taunton Dean, in the county of Somerset^ bor- tenant upon 

rowed the sum of 700/. of one John Ballj and for secur- an indenture 

ing the repayment of the same, he, on the 12th of May referred to in 

the surrender, 
182^, amy surrendered the tenement into the hands of be is to be 

the lord of the manor, to the use and behoof of John conridwed as 

consenting to 

BaU and his heirs and assigns for ever, according to the those tmsu, 
custom of the manor, subject nevertheless to the trusts, ^„ ^^^ ^^^ 
dedarations, tmd agreements mentioned and contained ^^^ <^^ o^ 

^ J , ^ the trustee 

of and concerning the tenements, in a certain indenture, without an 
bearing eren date with the surrender, and made between ^^Jj* . . 
the Plmntiff of the one part and John BaU of the other seised of a 
part. Upon this surrender JMn BaU was duly ad- ^iJJil" 



By the indenture therein referred to, it was dered it to the 
agreed between the Plaintiff and John Ball that the hiT heirs,' a&. 

tenement should be held and enjoyed by Ballj his heirs cording to the 
, . ,. t n X custom of the 

and assigns, accordmg to the custom of the manor, upon manor, but 

tmst that B(dlj bis heirs and assigns, might at any time, ^^ ^ ^^ 

after giving one year's previous notice in manner therein certain inden- 

mentioned, sell and dispose of the tenement, and, by and ^f^^*^'? 

eat <X the monies arising from such sale, and the rents these trusts 

and profits of die premises in the meantime, in the first giving one 

place year's pre- 
vious notice, 
to sell the tenement, to retain out of the proceeds of the sale a sum of 700/. and 
interest, for which the surrender was a security, and to pay the overplus to il. ; B, 
was Htp'*^^, and died intestate and without an heir, the 700/., with an arrear of 
intereit, still remaining due to him : 

Udd, that the lord did not become entitled to the tenement by reason of failure 
of heirs of B.^ and that A. had a right to redeem the premises, and. upon pwment 
^ wliat was due on the m<Mtgage, to be readmitted as tenant in tee according to 
tfie custom of the manor: 

That it was the personal representative of A, and not the lord, who was entided 
to receive the mortgage d^t. 

Vol. II. H 



CASES IN CHANCERY. 

place pQy and discharge all rates, taxes, and lord's 
rents, and all expenses to be incurred in keeping the 
premises in repair, and in assuring the same against 
6re, and all expenses incurred in the sale^ and should, in 
the next place, pay off and discbarge the sum of 700/., 
and all interest due thereon, and should pay over thei 
surplus monies, if any, to tha Plaiuti^ bis executors, 
administrators, and assigns. 

In the month of August 1825, Jolin Ball died intes- 
tate and without an heir ; and administration of his per- 
sonal estate and effects was granted to the Defradant 
George Maule, on the nomination of the crown. 

The mortgage premises had not been add, nor bad 
any notice been given by Ballt in his lifetime^ of an iii~ 
tuition to sell them, and at his death the sum of TOOL, 
with aa arrear of interest, remained due to him. Soo> 
after the death of Join Ball, William Kinglake, the 
lord of the manor of TattntoH Dean, caused prodoiUH 
tion to be made at three seTeral courts for the hear of 
Joim Ball to come in to be admitted to the tenamaal; 
and, no heir having appeared) he issued a warrant oC 
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II. Iftbe mortgagor had a fight to redeem, ivho was 18S0. 
entitled to receive the mortgage money ; the lord, or the v^satee 
personal representative of the mortgagee. v* 

Ma OLE. 

Mr. Bickersteih and Mr. Jaccb^ for the Plaintiff. 

Mr. Jtrmq and Mr. B. Parry^ for the lord of the 
manor. 

For the Plaintiff it was argued that this, though in 
form a trust for sale, was substantially a mortgage; and 
that, as in the analogous instance of freehold estate 
escheated to the crown, the lord must take the property 
subject to the rights of the mortgagor; and the same 
mle applied if the conveyance were considered as a 
trust; Patdetfs case (a), Attorney'General v. Reeve, {b) 
It waa dear from the judgment of Lord Mamjldd and 
Sir Thomas Clarice^ in Burgess v. Wkeate (c), that a mort- 
gage csdicata^ subject to the equity of redemption, and 
thftt the mortgage money must be paid to the personal 
representative of the mortgagee; AHomey^General v. 
Henchman, (d) If the circumstance of the premises 
beii^ copyhold created any difference, still the peculiar 
torm of this swr^oder and admittance preserved the 
Plaindflfs eqnity as against the lord, and brought the 
case exactly within the principle of Lord Man^leUfs 
ohservatuxiy that if the lord *^ consents to a condition or 
trost on the court roll, then he is bound by it, for he 
cannot daim against his own act" (e) 

On the other hand, it was contended, on behalf o& 
Mr. Kinglake, that the conveyance was not a mortgage, 
but a trust for sale; and that, as the premises in question 
were of copyhold tenure, the rules and decisions with 

respect 

(c) Hard. 465. (i) 8 A'tn. ^ SL 498. 

{b) S JUk. S25. (e) 1 Eden, S5S. TkeKtngY. 

(c) 1 Ed.117. I W.Blaek.l25. Haddenham, 15 Eati, 4€5. 

H 2 
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respect to freeholds escheating to the crown h&d no 
application. It was a settled principle that the lord of 
a manor could not be aObcted by any trust to which he 
was not an assenting party ; Peacf^ v. Duke (^ Somer- 
set (a), Haaard \. Bartlet. <fi) The entry of the trust 
upon the court rolls was the unauthorised act of the 
steward, unknown to the lord, who ought not therefore 
to be bound by it ; especially as upon the recent cases 
it was extremely doubtful whether, if a tenant made an 
application for that purpose, the steward had any power 
or discretion to refuse compliance, (c) 

Mr. Wray, for the crown. 



T%e Master of the Rolls. 

In the case of fee simple lands, the lord, taking by 
escheat, is subject to the chafes and incumbrances of 
the tenant, because the tenant has full power to create 
them without the consent of the lord. But in the case 
of cc^yholds and customary freeholds, where the title 
depends upon admission, the lord, taking by escheat, is 
not subject to the charges and incumbrances, or alien- 
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Whether he were, or were not, actuaUy acquainted with 
the nature of the trusts and agreements contained in the 
indenture^ is immaterial. The terms of the surrender 
gave him fiill notice of the trusts, and it was his duty to 
inform himself of their nature. 
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18S0. 
Wbateb. 

V. 

Hauls. 



The lord, in this case^ therefore, being to be con- 
sidered as boond by the trusts of the indenture, becomes 
himself a trustee for the purpose therein mentioned, and 
the Plaintiff, as against the lord, is entided to the usual 
decree to redeem, inasmuch as the equity of redemption 
still subsists under the indenture, no notice having been 
ever given by the mortgagee, so as to acquire the right 
of ezerdsing the power of sale. 

The question remains between the lord and the De- 
ftmdant, the personal representative of John Ballf which 
of them is to recdve the money to be paid by the 
Plaintiff upon the redemption. The lord, having by his 
admission upon the surrender consented to the mort- 
gage, it follows that the mortgage money is part of the 
personal estate of the mortgagee, and is to be received 
by his administrator. 

The decree must, therefore, be to continue the injunc- 
tion restraining the lord from all further proceeding at 
law, to recover possession of the customary tenement; 
to declare that the Plaintiff is entitled to redeem as 
against both Defendants ; to direct the usual account of 
what is due upon the mortgage, and that, upon payment 
of what shall be so found due to the Defendant, the 
administrator of BaUj the lord do regrant the tenement 
to the Plaintiff, to be held to him and his heirs, accord- 
ing to the custom of the manor, as upon his former ad- 
mission, he paying to the lord, or his steward, the fine 
and fees due upon his admission. Considering the no* 
"velty of the case, let the decree be without costs. 

H S 
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A modui pay- 
able by every 
hou sen older, 
in lieu of all 
tiUies of hay, 
without re* 
card to the 
fact whether 
luch bouM- 
holder hai or 

i* valid, but 
otherwiie if 
it be alleged 
to be payable 
only when the 
houiebolder 

lieu of a tithe 
pig it rank : 
a roodui for 
fruit and 
garden-stuS'U 
p>od, though 

allied to be 



GRONOW V. EDWARDS. 

T^HIS was a bill by the vicar of the parish of Cadarlon^ 
juxta-Neatk, in tbo count; of Glamorgan, agninst 
the Defendant, who was an occupier of lands witltin a 
particular district of that parish, and was also entitled to 
the rectorial tithes in that district. 

The principal question respected the tithe of bay. Tlie 
Defendant, in bis answer, insisted upon a modus to the 
effect followinj^: " Every householder inhabiting within 
the parish is to pay, for and in lieu of the tithe of all hay 
mode and carried on or from any of the lands within 
the said parish, in the tenure of each occupier, be the 
quantity great or small, as well for two or more fiirms 
or tenements as for one, the annual sum of one penny," 
&c. And in a subsequent part of his answer he used the 
following wdrds : " That the sum of one penny batb, 
as he belierea, from time immemorial been paid to and 
received by the vicar of the 5nid parish for the time 
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hay. In substance the modus stated is a payment of 
one penny by each householder inbabitiog within the 
parish^ in lien of the tithes of hay grown on lands 
occupied by him* Such a modus is void, because it is 
onoertBin, and liable to changes and fluctuations which 
may alt(^;ether annihilate it as a provision for the vicar* 
If the lands on which hay is grown are in the occupa^ 
tion of one hundred persons this year, and of only ode 
person in the nezt^ the vicar will receive in the one case 
one hundred pennies, and in the other, a single penny 
only. On this principle, in Blackburn v. Jepum{a\ a 
modus of one penny in lieu of the tithe of hay of every 
inhabitant or occupier of a house, and having any land 
at or belonging to, or used or enjoyed with any house, 
was held» by Lord Eldon^ to be invalid. In TraxAs v. 
Oxton (i), the defence set up to a claim of tithe of hay, 
was an ancient usage to pay a penny for every house 
having lands belonging to it) without specification or re- 
gard to quantity; the Court of Exchequer held, that such 
a modus could not be supported, because it was a recom- 
pense for tithe whoUy uncertain, fluctuating in its amount, 
shifting according to the changes in the occupation of 
lands, and liable to be reduced to a single penny, if not 
to be wholly annihilated: and the House of Lords upon 
appeal sanctioned this doctrine. In Busk v. Lewis (c), 
a modus of one penny payable by every occupier of 
landy in lieu of tithe of hay, was held to be bad. 



1830. 




There is a case of Bennett v. Read{d), which has 
sometimes been cited as proving that a modus may be 
good, though liable to the objection now raised. Lord 

Eldon 



(a) IT Ves, 473. and 5 Swans, the name of Whiiehtadr. TropUf 
US. 7 Bro, P. C. cd. Tonil. 49. 

{b) 5 Wood, 525. 3 GwUL (c) Jac.563. 

1066. 1 Aiutr. 308. n. under (d) 4 GwiU. 1S72. 1 Ansi, 

3S2. n. 

H 4 
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EUbm (a) considered that, in Bemett t. Read^ if an occu- 
pier parted witii the land and retuned the bouset he wa» 
liable to pay : so that the coBtomaiy payment was due 
from every occupier of a house, whether he held the land 
along with it or not, md therefore could not be afiected 
by the consolidation of the lands in the hands of a fe«r 
indinduals, though it might vary with the niimber of 
inhabitants. But if the doctrine of Bemiett t. Bead be 
di&rent from that laid dowa in Traoit t. 0«ton, the 
latter, as Lord £Mm has distinctly stated, must prerailt 
nnce it b the authori^ of the House of Lords, (p) 

Mr. Bickenteth and Mr. Temiant, for the Defeodait. 

Bennett v. Bead a a case of tlie highest authority : 
it was most elaborately argued by counsel of great name, 
among whom were Mr, Seijeant Hitl and the late 
Lord BedesdaU, and it was most solemnly decided t>jr 
very able Judges. There the modiis was ** That erery 
person being a householder inhabitant within the parish, 
and occupying a messuage, cottage, garden, orchard, 
yard, land, meadow, pasture, or marsh ground, within 
the same, has, from time whereof the memory of man 
ifdi not to lliii 
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person in the parish in such year.^ In Bennett t« Bead 
the payment was by every person being a householder in- 
habttanty In lieu of tithes of herbs, &c., growing in any 
garden occupied by him : here it is a payment by cTeiy 
householder inhabitant in lieu of the tithe of hay on 
lands in the tenure of each occupier, that is to say, in 
the tenure of such inhabitant househdder. There b no 
substantial difference between the two cases. Looking at 
the words in which the modus is laid in Bennett t. Bead^ 
it is not easy to see how the payment could be con- 
sidered as attaching upon every inhabitant househoIdeTf 
ihether he occupied any garden or not, since it is ex- 
pressly stated to be in lieu of herbs, &c., in any garden, 
&C9 occupied by suck penan. But if the words used 
there admitted of such a construction, it is an express 
authority for saying that the words used here may 
receive a similar interpretation, and are a sufficient 
aDegation of a modus valid in law. Moduses, not un- 
like the present, were established in Hockmore v. 
mchards.{a)^ 

The 

(a) 1 Wood^ASS. 



1880. 



* It is dear from the language 
of Baron Eyre, that his judg- 
ment in BameU v. Read pro- 
ceeded on the ground, that the 
customary payment was due from 
etery householder, whether oc- 
cupying land or not. "There is," 
says be;, (4 GiMtf. 1 290.) ** this ine- 
qnaliQr in this modus, that a mere 
inhabitant householder, without 
aibot of land, pays as much as the 
inhabitant householder who oc- 
cupies the largest fitrm in the 
parish ; and there is this appear- 
ance of its being unreasonable, 
that the mere inhabitant house- 
holder seems to pay for tithes 
where he has not all the tithable 
matters for which his payment is 



a satisfaction." Again, ** The in- 
habitant householders have en- 
tered into a composition with 
the Ticar of these tithes for a 
money payment, rated upod 
them in their character of in- 
habitant householders, with per- 
fect equality." In another part 
of his judgment he says, ''Here 
there is a fixed and certain re- 
compence (for so we have held 
the payment of 2d. by the name 
of hearth-silver, &c. by every in- 
habitant householder to be,) for 
all the tithes of the particular 
species due from all the inha- 
bitant householders within the 
district." 
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1830. The Master ^ Me- Rolls. 

Gbonow If this modus had been distinctly pleaded as payable 
£d«*bm. ^y s^wy householder within the parish in lieu of the 
tithe of hay, without regard to the fact, whether such 
householder had or had not hay, then, whatever I 
mij^t have thought of such a modus, if the point bad 
been unprejudiced by decision, I should have been 
bound by the case of Bmnett v. "Read {a), the authority 
of which is not denied by Lord Eldon, in Blacibume v. 
Jepsm [b), to have declared that the modus was valid. 
Those who set up a modus against the acknowledged 
right of the vicar to the tithe of a pardcular article, are 
bound to state with certainty the nature of the modus. 
I cannot collect with certainty here that the Defendant 
means to assert, that the householder is to pay the 
modus, without regard to the fact, whether he has or bas 
not hay : and indeed his own counsel give a diffinmt 
construction to his allegations, and consider that no 
tithe is payable by the householder unless be has hay. 
In such circumstances the vicnr is entitled to a decree 
for the tithe of hay in kind. 
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ATTORNEY GENERAL v. SIBTHORP. -D^c. 14. 82. 

T\R« SIBTHORP by his will, bearing date the Slst of Conditional 
"*^ July 1797, and duly executed, devised all bis esUtes ^'Jyfewf "" 
ia several counties, which he enumerated, and also his and demies of 
ground and fee-fiurm rents to his son, Humphrey Sib* Uge, Oxford^** 

tAorp, for life^ without impeachment of waste, remainder "P°." ^**e *ia[>- 
^ ^ r » pening of a 

to trustees, to preserve contingent remainders ; re*- particular 
Biainder, after the decease of Humphrey Sibthorp^ to his ^Ijj for un- 
first and other sons successively in tail male, with divers certainty; the 
remainders over. The testator then made certain de- thcf"^dition 
vises and bequests for the benefit of his daughters^ and the de- 
Lady Sewdl and Mrs. Cholmeleyf and their families, and the legatees 
proceeded in these words : — ** And whereas the quay ^^^^ ^^^^ 

•^ 1 1^ and obscure, 

at Instam^ and several cellars and warehouses, and that the Court 
houses adjoining, built on the premises, together with the j[,aickNy to 
pottery, and altogether in the parish of Instaw and Fre^. collect the 
mingUm, 1 hereby bequeath to my son Humphrey Sib^ Ihe'^uto/ 
thorpj conditioned of his bringing up one of his sons ^'}^^ respect 
into a mercantile line, under such merchants in any individuals 
capital trading place, London, Liverpool, Hull, Bristol, jj^^ "^^^^^^^ 
&c. ; or in default of such, should my son CholmeUy time and man- 
prefer such a situation to any of his sons, as within two ^a][jQ» ^ ^^ 
years after my decease should be determined upon and 
required by one or more of the above said trustees of my 
SCO Hwnphrey Siblhorp, who are hereby required to receive: 
the profits of the said estates in the respective parbhes at 
InsUrw and Fremington, towards defraying the expenses 
of such appointment for the mercantile line, appre* 
bended as suitable and commodious as any in the West 
of Ettgland for trade in general ; pix>viding for either 
Dot less than the sum of 500/* for the clerkship or 
apprenticeship, and at the age of twenty -three years tlie 

net 
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I8S0. net sum of 400^ pajiable at the four quarterly days, 
!!"■■■' Midsummer, Christmas, iMdy^m/, and Michaelmas, 100/. ' 
Gbhual each quarter for embarking into such a mercantile line 
Suraou **^ merchandize, as in the opinion and recommendation 
of the aforesud trustees, or majority, in concert with 
their respective parents, if living, or assigns, whidi 
trustees ore hereby likewise empowered, as well as their 
assigns* for the preservation of the contingent uses, 
heron noUced and specified, from bang defeated and 
destroyed, and for that purpose to make entries or brit^ 
actions, as the case requires, on the estate at Souti Leigh, 
for the due performance of establbhing of such a mer» 
cantile Ime as either, first, in the i^ion of my son 
HumjArof Sibthorp, and on his refusal, of my scHt 
Montague Cholmeley ; if declined by both, aller doe 
Dodce given to each within two years after my decease, 
as required of one or more of the above trustees, by 
the parents or guardians of such children, my will and 
order is, that the above limited sums should be claimed 
and paid for the above limited term of three years, viz. 
lOM. quarterly, as well as 500/., to the fellows and 
demies of Magdalen Coli^e, Oxford, who, in defealt of 
non-performance, I hereby will shall have an equal 
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such should leave male issue lawfully begotten, and bring 
up such son in the mercantile line, when my will is, the 
like should enjoy and possess the aforesaid Ftdlincot 
and appnrtoiances, the quay, warehouses, and manorial 
rights and privileges, as hereby granted to his father 
ouder the like limitations ; otherwise the whole to fall 
into the possession of my right heirs." The testator 
appointed his son, Humphrey Stbthorp^ to be his ex-* 
ecutor and residuary l^;atee. 



18S0. 



Attobnst- 
Genseal 

V. 
SiBTHOSF. 



The testator died soon after the execution of his wilL 
Humphrey Sibthorp the son died in the year 1815, leaving 
the Defendant, C. W. Sibthorp^ his eldest son and heir 
at law. 



The suit was instituted by the President and fellows 
of Magdalen CcU^e^ Oxford^ against the devisee and 
personal representative of Humphry Sibthorp ; alleging 
that inasmodi as neither Sibthorp nor Chclmeley had 
availed himself of the option to bring up a son in the 
mercantile line, the contingent legacies payable in that 
event had fiuled, and that the gift over to the fellows 
and demies of Magdalen College took effect When the 
cause first came on, the Vice-Chancellor referred it to 
the Master, to inquire whether there was any corporate 
body in Magdalen CoUege, Oxford^ answering the de- 
scriptioQ of fellows and demies ; and if not, what was 
the constitution of the college, and who were its com- 
ponent members. The Master reported that there was 
no corporate body in Magdalen College answering that 
description, but that the corporate name and style of the 
college was ^* The President and Scholars of St. Mary 
Magdalen College^ in the University of Oxford^* and 
that its component members were a President, forty 
fellows, thirty scholars called demies, a steward, four 
chaplains, eight lay clerks, an organist, sixteen choristers, 

a school- 
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a schtM^master, an usher, a manciple, two cook*, apag^ 
ODc] two porters. 

At the healing on further directions, Sir J. Leack^ 
then Vice-Cbaocellor, decreed that the legacy of 500^ 
and the three several legacies of MOJ!., bequeathed bf 
the testator's will, were intended by him for the per- 
Bianoit benefit of the fellows and demies of Magdaien 
CoUege, Oxford, and that those several sums, with 
interest, should be paid by the Pefeiidaot to the 
Plabtifls. 



This decree having been brought by appeal before 
the Lord Chancellor £/(2oR, his Lordship was of opinion 
that inasmuch as the devise, if it were to a corporation, 
would be void by the statute of wills, and might still be 
supported as a good appointment to a charity, the 
AliorBey-GcBcral ought to have been made a party (a); 
and. the record having been amended in that view, so as 
to assume the form of an infomlaUon and bill, the 
appeal petition was again brought on and arguec^ but 
Lord Eidan ses^ned office without having delivered 
judgment. 
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no less than 109 persons would, aooording to the fiod^ 
ing of the master, be entitled to share in the benefit of 
the Ic^cy, the annual amoant of which, if distrtbnted 
rateaUy among such a number, could not exceed a few 
sbilUiigs annually to each. This, besides, is not the 
devise of a rent-charge, but a pecuniary legacy given aa 
a gross sum, and it would be doing violence to the lan- 
guage of the will, no less than to probability, to treat it 
as a gift in perpetuity. I^ on the other hand (which is 
the more natural supposition), the legacy was intended 
as a personal bounty to the fellows and demies of the 
mU^ge^ and not to them and their successors in all 
time to come^ the case stands quite untoudied by the Ai-- 
iomaf^General v. Tancred{a)\ for it must then be con- 
fined 



(a) \Ed,\0, Amb. 55 1 . Some 
doabt having been niggested with 
Ktpect t» die wceamey of the 
repert, the Lord CthsaceUor di- 
rected the r^^trv't book to be 
examined^ when it was found that 
the devise ever ran tht»:-^'*Pro- 
videdy thatif the ad lot prerent- 
iag the dJum tt ion of lands, 
whereby the same become in- 
alienable, should impede the pre- 
■Mcs deviled to the said tweW e 
ftndeats and tw^ve peasioners 
firom tahing effect, then and not 
otherwise he devised all the said 
preansetto the said diirteeQ feK> 
lews oC Ckmts Coiiege, and the 
and fellows of GonvULs and Caiui 
CoBfge, and the scholars of both 
eoUeges» each fellow to have a 
doable proportien of the said 
rents and profits to every sebo- 
lar* • • • ■ • iB a subseoiient part 
of the will, the testator ^nomi- 
Mled his houselLeeper. Etixabeth 
TiMenkam^ his sole executrix 



and .residuary legatee ; but in 
case she died before him, (which 
was the feet) *' he appointed the 
master of ChrUe$ CoUege for the 
time being his executor; and the 
said master and fellow^ of C%rti/*s 
College, who should happen to be 
master and fdlowa at the time of 
his death, his joint residuaiy 
legatees.'* 

Reg. Lib. A. 1757. fol. 75. 
It will be observe^ that the 
payment of the rests 4nd prt^- 
fits directed, by way of substi- 
tution, in the event of the devise 
for the benefit of the Tancred 
students and peniioners being 
void by the statnte of charitable 
nses; is to the thirteen fellows of 
ChrisVi College, and the fellows 
of Gonville and Caiu§ College, and 
the scholars of both colleges 
generally, and is not confined 
to such as answered that de- 
scription at the time of the tes- 
tatoi^s death. That qualification 

is 



ISSO. 



Attoxnby' 
GsNaaAL 

SiBTHoar^ 
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fined to the individnals who answered the description at 
the time when the testator died; sod as they or tb^ 
representatives are not before the Court, there is a fiital 
defea of parties. In the Atomey-General v. Tancred, 
the sul^ect of the ^ft was a freehold estate devised id fee, 
from the atuiual rents and profits of which a perpetual 
iooome would naturally arise; and in the words of the 
devise itself the collie was correcdy designated by its 
Corporate name. It appears from the Defendant's answer, 
which has not been replied to, that Humphrof Sibthorp 
signified bis int«ition of bringing up his youngest son, 
Bichard, in the mercantile line, although that iDtenti<m 
was afterwards abandoned. How then can it be said 
with certainty, that be did not acquire such an interest 
as entitled him to claim the 500A legacy? The three 
legacies of 400/. each, were void for remoteness ; for tbe^ 
are given to any son of Humpkrof Sibt&orp, or of Mon- 
tague Cfiolnuley, at his age of twenty-three, although mon 
cotutat that such son would be in esse at the death of the 
testator ; Jee v. Audley {a). Proctor v. Bishop ^ Bath 
and Welis{b), Leaie v. Bobittson (c).. The Flaintifi 
clum as legatees only by way of substitution, od the 
ground of the prior l^atees having forfeited their ipterest 
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by the latter, that the right of the college was to accrue. 
Now it is not stated or pretended that such a notice 
was ever given. 

Mr. Wakefield^ for the Plaintiffi. 

The original decree was pronounced in 1818, and no 
defect of parties was then suggested. The Master 
made his report, which was regularly confirmed, and 
when the cause was beard on further directions, on 
that second hearing, no such objection was started, the 
Court and all parties proceeding on the assumption, 
that if the legacy were good, it could only be supported 
as a gift in perpetuity to a charity. Lord Eldoti's im- 
pression was the same^ when he directed the cause to 
stand over for the purpose of amending the record; and 
it if too late now to set up the objection. 

On the construction of the will, it is clear that a 
legacy is here given to certain individuals upon a certain 
specified event; and those individuals are sufEciendy 
described to leave no rational doubt, either as to the 
persons who are to take, or the manner of their taking. 
The gift is to a class, the individuals composing which 
were continually fluctuating, and might vary indefinitely 
before the will could come into operation; a circum- 
stance inconsbtent with the notion that a special 
bounty was intended to any particular members of the 
college. This case is ruled by the AUomey^General v. 
Tancredj in which, for the purposes of Lord Northings- 
toiis judgment, the insertion or omission of the words 
*Mtving at the testator's death" is quite immaterial. 
Upon the authority of that case, the gift to the fellows 
and demies of Magddleii College must be construed as a 
charitable bequest to the college, which that body will 
cf course apply as they in their discretion may think 

Vol. IL I best. 



1880. 



ATTOaifSY- 
OxNBaAL 

SuTBoir. 
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best, for the general benefit of the socie^. It is not in- 
cumbent on them to share the legacy in minute fractions 
among all the persons actually composing tbe corpo- 
ration ; but if it were) tbe gift would still be supported 
as a bequest to the college in trust for the benefit of the 
particular members, upon the principles laid dovn by 
Lord Northington in the Aitortiey-General v. Tancred, 
and approved by Sir JV. Grant in the Allomey-General 
V. Munby (a) ; and tbe smallness of the legacy, in point 
of value, would form no nrgument against its validity. 
The bequest in virtue of which oysters are supplied 
to certain messes in Lincoln's Inn Hall on the first 
day of term is an instance of a charitable gift more 
insignificant in amount, and much less rational in its 
nature. Tbe contingency was not too remote, for it 
must have been determined at the end of two years after 
the testator's death. The language of the clause as to 
notice is not very precise, but in substance the condition 
has been complied with. Both Sibthorp and CholmeUj/ 
were well aware of the provisions of the will, and the 
former must be presumed to have had formal notice, 
since he at first signified hb intention of bringing up a 
son to trade. Eventually, neither of them thought fit 
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lie Lord Chancellor. 

The principal question in this cause, was whether a 
bequest io these terms, — " to the fellows and demies of 
Magdalen College" — constituted such a description as 
would enable them to take in their corporate capacity, 
or as individuals designated by the testator to be the 
special objects of his bounty. The case is one of con- 
sideraUe difficulty, created chiefly by the very singular 
language of the will. The will is that of a person far 
advanced in years ; and it would perhaps be impossible 
to find a more senseless and absurd collection of words 
than occurs in that part of it which relates to the legacy 
in question* These circumstances relieve my mind from 
much of the embarrassment I should otherwise have felti 
in arriving at a satisfactory conclusion; for they are 
quite sufficient to bring into operation the well esta- 
blished principle upon which the court has always de- 
cided in finvour of the heir» whenever the testator's in- 
tentions towards devisees or legatees cannot be distinctly 
ascertained. 



18S0. 



Attoenet- 

GSNBEAL 

9. 
SiBTHOaP. 

Dec. 32. 



Iq support of the validity of the bequest as a gift in 
perpetuity to a charity, the authority of the Attorney" 
General v« Tana^ed was strongly relied upon by the 
Plaintiffs ; but on reference to the registrar's book, that 
case will l>e found to be incorrectly stated in the report 
of Lord Northingion*s decisions, and the error has been, 
since copied into Ambler^ where, after the devise to the 
fellows of ChrisfSf and of GonvtUe and Caiusj and the 
scholars of both colleges, the late editor has inserted, 
borrowing them from Lord Henley's report, the words 
** living at his (the testator's) death," for which there is 
no warrant in the will, as it appears upon the pleadings. 
The mistake has been caused by confounding that devise 
with another passage occurring in a' subsequent part 

12 of 
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of the same will, whereby the master and fellows of 
CMst's College, at the time of the testator's death, are 
nominated his joint residuary legatees. The case of the 
Atiomof-Gmeral v. Tattered, therefore, will remain 
untouched by any judgment I may pronounce upon the 
uutrument now before me. 



Looking at the whole of the circumstances of this 
case, I (liink it would be straining too much in sup- 
port of the bequest, if I were to hold that the l^atees 
were intended to take these sums as a perpetual gift to 
them and their successors. Oa calculating the probable 
value of the legacy, I find that, although, if the testator 
intended it as a memorial of kindness to his old college 
friends and acquaintance, it might, perhaps, amount to 
15/. or SOL to each of them, yet, if it was to be divided 
among the body of the college, as a charitable g\tt, it 
could not be worth more in annual value than from ISf. 
to 18s. apiece. If it be possible, therefore, to assign 
any rational intention to a bequest so extraordinary and 
irrational, the probability is, that the testator meant the 
legacy to vest not in the college collectively, but in those 
individual members who should be alive at the time of 




CASES IN CHANCERY. lir 

i8sa 
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MONYPENN Y v. BRISTO W. » 85o. 

JAMES MONYPENNY by wUl, bearing dale the J^^^] 

11th of February 1804, and duly attested, after con- ^<^' 16. is. 
firming his marriage settlement, whereby certain lands jma's 

were settled on his wife for her jointure, gave and devised i^. , ^ 

to his said wife, as a further provision, certain lands in law, that the 

the parishes of C. and T. for her life : he then gave and Sinot ST"* 

devised certain other lands in the parishes of G. and M. tried in an 

to his brother Thomas Morn/penny for life, with re- money had 

mainder to the second son of the said Thomas for life, "°^ received, 
■ - . , , does not apply 

and to his first and every other son in tail; and he to cases where 

devised certain other lands in C. unto his brother Bo- *^"'^ *^® f^^Z 

... P®°® rents of 

beri morypenny for life, with remainder to the son of lands are in 

the said Robert for life, and to his first and every other ^"where a 
son in tail; and he gave and devised his house, called codicil in its 
itayiham HaU^ and the rest, residue, and remainder pa^hap^ 
of his real estate whatsoever, in possession, reversion, pljcaWe 
remainder, and expectancy, except as before devised, expressly to 
unto his brothers Phillips Monypenny^ Robert Mony^ nreviousr'^^ 

pennyy devised by the 
will, it has not 
the eflect of republishing that will, so as to carry after purchased property, not* 
withstanding a more general intent indicated in its recital. 

The widow of a testator, with the acquiescence of his heir, was let into possession 
of certain freehold houses, under an erroneous supposition that they passed by the 
will along with other property, in which a life interest was deviseid to her ; and 
before the error was discoTered or her right disputed, she died. On a bill filed by 
the heir against her personal representative, praying the delivery of title deeds and 
an account, it was held. 

That the suit was maintainable for the rents received during her continuance in 
possession; 

That as the defence of the statute of limitations was not raised upon the plead- 
ings, the account should be taken from the time when the Plaintiff's title first ac* 
crued; and. 

That the Plaintiff was not at liberty to set off the amount of sudh rents against 
payments made by the widow ill her character of e;cecutrix, those payments being, 
bv virtue of a special trust, a primary charge upon the estates, of wnich, subject X9 
the widow's life interest, the Plaintiff was devisee. 

I 8 
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pmny, and Thomas Monypermt/, and their heirs, upon 
trust, within six months after his decease, to sell or 
dispose of so much of his said last devised estates as 
should be sufficient to pay off and discharge all liis just 
debts and legacies, and also bis funeral and testamentary 
expences, it being his express will and desire that his 
personal estate should be wholly freed and discharged 
from alt payments and demands whatsoever; and sub- 
ject thereto, he devised the same to his brother, PAH- 
lips Monypenny, for life, with remainder to his first 
and every other son successively, \a tail mate, with 
divers remainders over ; and he gave, devised, and be- 
queathed to his said brother Phillips Monypenny^ his 
heirs, executors, and administrators, all his real, copy- 
hold, and leasehold estates in or near the town of Btr- 
mi^ham,'saA in the parish of Hackney. 

The testator, by a codicil bearing date the S5th 
Jrdy 1818, which was duly executed and attested, and 
which he declared to be a codicil to his will, and de- 
sired might be taken as a part thereof, after reciting 
the devise which by his will he had made of the lands 
in the parishes of C. and T. to his wife for lile, con- 
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and situated in the several parishes of G.f M.j and C, 1890. 
sfaaU vest in possession immediately after my decease. ^ ' ' ' ' 

11 . n I 1 » i* MOHTreitlfY 

and take precedence of the several estates thereof v. 

respectively devised or limited by my said will/' The ^^^"<'^' 
testator then, after the decease of his wiie^ gave and 
devised the said lands, &c^ so thereby devised to her 
for liiie^ to snch and the same persons, for such and the 
same estates, and upon such and the same trusts re* 
spectively, as would have tak^n the same by vinue of 
his said will; and after reciting, that by his said will 
he had given and devised his house called Mcfyiham 
Hatt^ and also all the rest, residue, and remainder of 
bis real estate whatsoever, in possession, reversion, 
remainder, or expectancy, except as before devised, 
unto hb three brothers and their heirs upon trusts 
therein repressed, he revoked the said last-recited de* 
viae; and thereby gave and devised -his house called 
Mmftham Hallj and all other his real estate whatsoever 
which he had by his said will devised to his said three 
brothers upon the trusts therein mentioned, unto Robert 
Mamypemy^ William Forbes^ C. Willis the elder, and 
C. Willis the younger (whom he also named his exe* 
cutors), and their heirs, upon trust, after his decease, 
to sell and dispose of such parts thereof as might be 
necessary for raising and paying hb debts, legacies, 
funeral and testamentary expenses, and the expenses of 
their executorship, it being his express will and desire 
that his said real estate should alone stand charged 
therewith, and that his personal estate should be freed 
and discharged therefrom; and subject thereto, upon 
trust for his said wife during her life, and after her 
decease upon such and the same trusts as were declared 
of the real estate by his said will devised to the said 
PUUips Momqwmy, Tkomas Monypennyj and Hcbert 
Momfpetimf^ and their heirs by hia said wilt, immediately 
•ubseqocDt to the power of sale in that behalf contained. 

I 1* The 
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The will then proceeded thus : " And wfaereu by my 
said will I have given, devised, and bequeathed to my 
said brother Philiipa Monypennt/, his heirs, e^iecutorB, 
and administrators, all and every my real, copyhold, and 
leasehold estates in or near the town of Birmingham, nod 
in the parish of Hackney .- now I do hereby revoke the 
same devise and bequest, and do hereby give, devise, and 
bequeath all and every my said estate, so given to the 
•aid Phillips Monypenny as hereinbefore lastly recited, 
unto my said wife for the term of her natural life; and 
immediately after the decease of my said wife, I giveand 
devise the same unto my brother PAi//tju Monypenny^ bis 
heirs, executors* and administrators, absolutely for ever." 

In a subsequent part of the some codicil the personal 
estate was given to Mrs. Monypenny, clear of debts and 
legacies ; and it was provided that whatever debts and 
legacies she paid, should be repaid to her with interest* 
by sale of a sufficient portion of the real estate charged 
therewith. By an unattested codicil of later date, she 
was nominated an executrix of the will, to act in cmf 
junction with the executors already appointed. 




BiiiTov; 



CASES IN CHANCERY^ lU 

custody of the title deeds^ and was let into possession of 1880. 
all the real estates, including those charged with the w ' '^ 
payment of the debts and l^ades, and the two after- _ Pi 
purchased tenements in Birmingham^ and she continued, 
with the full knowledge of the heir at law, in the un* 
disturbed possession and enjoyment of those estates as 
long as she ltved« On the 5th of December 1826 Mrs. 
Mom^pem^ died, having paid debts and legacies to a large 
amount, which had not been repaid to her at her death. 

The amended bill was filed on the 4th of December 
1829 by PhiUips Mont/penny^ the heir at law, and Robert 
Honypenny^ the sole acting trustee^ and also the executor 
of the testator, against her personal representative ; and 
it pmyedy among other things, that the title deeds of the 
real estates subjected to the charge might be delivered 
up, — that the testator might be declared to have died 
intestate with respect to the two after-purchased houses 
in Birmingham^ — > that an account might be taken of the 
rents and profits thereof during the time Mrs* Mow/* 
penmf had continued in possession, and that the Plain- 
tiff PhiUips Monypennjfj might be at liberty to set off 
against what should be found due from the Defend** 
ant on that account certain sums of moneys which the 
bill stated to be due from the Plaintifi* to the estate of 
Mrs. Monypenny^ in respect of her disbursements as the 
executrix of hefhusband, the Plaintifi* submitting, that 
if upon the result of the account a balance should be 
found due to the Defendant, a sufiicient sum for the pay<» 
ment thereof should be raised by sale or mortgage of a 
portion of the real estates charged. The answer of the 
Defendant did not set up the statute of limitations as a 
bar to any part of the demand. 



Sir. PemberUm and Mr. Barber^ for the Plaintiff. 



Mr. 



in CASES IN CHANCERY. 

J8S0. Mr. Timeyand Mr. Goodeoey for the Derendant. 

Umntnann 






Tfae first point trgoed was, whether under the words 
of tlw will and codicil Mrs. MoHypenmf was entitled to 
tbo rants of tb* houses at Birmingham during ber U&. 

7%e Mastkk t^ tie Rolu decided that the faoases at 
BirtainglMm did not pass to Mrs. Momfpentmf, 

It was then argued for the Defendant that, as Mrs. 
Afin^pcKf^ had been let into possession, and had con- 
tiDued durii^ her whole life in the peaceable reee^A of 
the rents of the bouses in question, ander a mistake into 
which all pardcs innocently fell, and as those rents had 
been p«d to her with the assent and approbation of tha 
Plaintifl^ the latter was not now entitled to be rdiend 
against the consequences of his own error, sore 
especiaDy in a case wh«« he had every means of ib- 
fbnning himself of his rights, and the error was purely 
fme of law ; BiU>ie v. JLimleif (a), Brisbane v. Daera {b), 
Slyriug T. Greetmood (c), Andrea r. Hancock (^ Bram- 
tton T. Boliitu. {e) It was farther contended, that these 
rents being wrongfully received by Mrs. Mot^/pennjf, 
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jadgment of the Court In support of this propose ]8dO» 
tioD, the cases of Cunningham v. Ldurenii (« ), Newion .1 ' 
¥• Oraham (6), and MarAdU v. Hopkins {e\ were eited* «. 

The Defendant also insisted that, if the Plaintiff was B»>»<''^- 
CQtitled in this suit to claim any part of the rents of the 
Birmingham houses received by Mrs. Mowfpemnfy he 
could dum only such rents as were received by Mrs. 
Momfpemy within six years from the filing of the 
amended bill which first raised the claim to them ; 
far unless the Plaintiff could by action at law have re- 
covered them from the Ddendant^ he could not recover 

I 

diem in equity. 

For the Plaintiff reliance was placed on Hambfy ▼• 
noii (d) and PiMeney v. Warren, {e) 

The Master cfthe Rolls. 

The general principle which governs cases of this 
kind is stated in Hambhf v. TrotL{g) In that case 
Lord Mansfieldj after citing a case from Sir Tliomas 
Raynumdy in which an executor was held not to be 
chargeable in tort for a wrong done by his testator^ ex-^ 
presses himself in the following manner : — ^' Sir JTio* 
mas Jtaymond adds, vide SaviUe^ 40.5 a difierence taken. 
That was the case of Sir Hemy Sherrington^ who had 
cut down trees upon the Queen's land, and converted 
them to his own use in his lifetime* Upon an inform- 
ation against his widow, after his decease, Manwood 
JusUce said, ^ In every case where any price or value is 
set upon the thing in which the offence is committed, 
if the defendant dies his executor shall be chargeable ; 
but where the action is for damages only in satisfaction 

of 

(«) I pae, Abr. S60« Gwiil. ed« (d) Cowp. 37 U 

Ih) 10 J?. 4- il 834. le) 6 Vet, 72. 

(e) isJSsifySOOi (£) Cofayx.2nri« 
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of the injury don^ there his executor shall not be. 
liable.* These are the words Sir Thomas Raymond 
refers to. Here, therefore, is a fundamental distiactioo. 
If it is a sort of injury by which the ofiender acquires 
no gain to himself at the expense of the sufferer, a* 
beating or imprisoning a man, &c. there the person in* 
jured has only a reparation for the delictum in damages 
to be assessed by a jury. But where besides the crime 
property is acquired which benefits the testator, there 
an action for the value of the property shall survive 
against the executor. As for instance, the executor 
shall not be chargeable for the injury doneby his testator 
in cutting down another man's trees, but for the ben^t 
arising to his testator ibr the value or sale of the trees 
be shall." Therefore where the trespasser cooimits an! 
injury, without benefit to himself, and dies, then the 
action dies with the person. But where the injury is 
attended with a profit to the trespasser, there the party 
may waive the tart, and bring an action of assumpat 
against the executor for the value of the proper^ takea 
by the trespasser. 



It is truly said, that the title to land cannot be tried 
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tenant for life of certain property, his assignees re- 18S0. 

covered, in an action for money had and received, the ^^ ^ , 

^ , . , MowyfbjciIt 

past-gone rents of his life-estate from a person who had _ v, 

received them under colour of a fraudulent mortgage 

deed. An action for money had and received may be 

brought to recover the profits of an office^ although the 

Defendants set up a title to them* 

I am of opinion, however, that the Plaintiff can- 
not, upon the principle of set^ofi^ claim to be allowed 
the amount of the rents thus received by Mrs. Afbny- 
fiftny against tlie demand of the Defendant for the 
debts and l^acies paid by that lady, because the sums 
which she has so paid do not form a personal demand 
against the Plainti£ 

. If an action at law had been brought by the Plaintiff 
'Monjfpenny against Bristcm to recover these rents, and 
Bristaw had not at law pleaded the statute of limitations, 
Monypenny would have recovered the full amount of the 
rents received beyond the six years : and as Mr. Bristaw 
has not in this suit in equity set up the statute, the 
Plaintiff is entitled here to the full amount of the rents 
received by Mrs. Monypenny. 



The Defendant appealed from so much of his Honor's I83i. 
decree as declared that the two houses In question did * * 

not pass to the widow by the first codicil, and that her 
representative was bound to account for the rents and 
profits thereof received by her in her lifetime. 

Mr. Tinney and Mr. GoodevCj for the Appellant 

The two houses at Birmingham passed to Mrs. Mont^ 
penny by virtue of the codicil of the 25th of July 1818 ; 
the effect of which was to make the will speak as of 

that 
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18S1. that dat^ in other word^ to republuh it on that Aty. 
^^^^Z Th« prindple it* that a codicil amounts to a general te- 



Bmitsw. 



publicatioo, ualest it contains someihing which, ei^er 
by cKpivsi words or plain implication, shewi tJie teats- 
tor's iot«itian to natrict iti operadon to aotne specific 
pUTpOM. Pigtjtt V. Waller, (a) The doctrine of the 
Courts is to favour republication, (i) It is not tteoeswr; 
that the codicil should contain any reference to (he real 
eatate; Barnes y. 0-<nce.(c) Nor will a devise by a 
codicil of part of a testator's after-purchased lands prevent 
other lands so purchased from passing under s general 
devise in the will. Goodtitle v. Meredith (f£], Cbppin v. 
fermfhaugh (e), Hidme v. Heygate. [g) Sir W. Qraat 
held, in Baaiey t. Eyton (A), that a codicil, by iriiich 
certain lands were specifically devised, had the efibct of 
republishing the will, 50 as to subject them to a genera] 
diarge of debts contained in the will. There is nothing 
In this codicil which, either in terms or by implioMioii, 
indicfltei a diflfereUt intention on the part of the testator. 
On the contrary it was manifestly bis purpose, and h 
was so understood and acqniesced in by all parties, that 
his widow should enjoy fat her life the rents and proflu 
of all his real esutes. The redtal in the comtnencement 
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the will had devised to bis three brothers upon trust 1631. 
The case of Baw^v. Bowes (a) ^ on which the Plaintiff ^ ~^ '^ 
will rely, turned upon the use of the word *^ said," which v. 

was held to oon6ne the operation of the codicil, there ^^now. 
being no indication of an intention to republish the 
will, to be collected from any other part of it Yet 
even there Lord TkurkWf on an appeal to the House of 
Lords, considered the codicil to amount to a general 
republication. Viewing this as a question, not of re> 
publication, but of construction, the dispositive parts of 
the codicil, and particularly the residuary clause, coupled 
with the strong and unequivocal language of the 
preamble^ are sufficient to pass the after-purchased pro- 
perty with the rest; Bibin v. Walker, (b) 



Asmaaing the decision to be against the Appellant 
upon the first point, it is loo late to ask for an account 
of the rents of these houses after the widow's death. The 
claim was only set up by the amended bill in the end of 
the year 1SS9. The rule at law is, that where a person 
is in possession, you must first bring ejectment against 
him, and then resort to the action for mesne profits. If 
the Defendant die before recovery in the ejectment, the 
remedy is gone, for no action lies for mesne profits while 
the 1^1^ title is in dispute ; Newton v. Graham, (c) 
Hamhfy v. Trott (</), and Bagger v. Dodsnorth (f ), have 
DO application. Where the demand, as in the present 
case, is of a purely legal nature, courts of equity 
follow the rule of law and refuse the account In 
BameaoaU v. BamewaU{£\ where after a recovery in 
ejectment the defisndant died, a bill filed against his 
executor for an account of rents and profits was dis- 
missed; 

{a) 7 T. R. 48i.S. a 2 Bos, {c) 10 B. ^ C.S54. 

i P. 500. in the Home of Lords {d) Cowp. 57 1 • 

CD appeaL (0 ^ T. R,e^u 

(h) Amb. 661. (g) 3 ^dg. P. C. S4. 
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missed t and the language of Lord Eldon \a PuUenet/ t. 
JVarrm (a), recognises the same doctrine. It is clear 
that, if Jl&£. Monypenny were now alive, no action for 
money had and received, or for use and occupaUoDf 
could be maintained against her; as the title to the land 
is disputed, and could Dot be tried by those forms of 
action ; and her executor stands precisely in ber place. 
The Court has no original jurisdiction to entertua a 
suit for mesne profits, and unless there be equitable cir- 
cumstances to call its jurisdiction into operaUon, the 
parties must be left to their legal remedies ; for when 
equity gives the account, it proceeds on the analogy of 
the rule at law. TiUetf t. Bridge (£), Dormer v. Forta- 
cue (c), Norton t. Frecker (d], Huttoa v. Simpson, {e) 

There are no equitable drcumstances to justify the 
Court in Interierin^ even supposing, contraiy to (be 
fact, that a judgment in gectment had been recorered 
in the lifedme of the widow. JDuJce ^ Bolton v. 
Deane.{g) The Plaintiff has been himself guilty of 
great laches in not filing his bill till long after the 
widow's death; and there is no pretence of fraud: all 
parties acted innocently. The rents were pud to the 
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Curtis (a) the widow had filed her bill for dower and 18S1. 
ao account, before the heir died, so that her claim was ^ ^- '^ 
properly before theCourt; and in PuUeney v. Warren (ft), v. 

die right had been established by a verdict in the life- 
time of the party^ 

But, admitting the jurisdiction to exist, still the de- 
cree cannot be supported ; for where a party who has 
committed no fraud has enjoyed undisturbed possession 
under a mistidce, or where the plaintiff has been guilty 
of 'iadies, the account is not to be carried back farther 
than the filing of the bill; PuUeneyy. Warren {b\ Drum' 
mond V. Duke of St. Alban^s {c\ Pettmard v. Prcscott (t7), 
Edwards v. Morgan {e\ Pickett v. IjOggon{g) ; or, at aH 
events, it ought to be confined to the six years im- 
mediately preceding ; Reade v. Reade (A), Harmood t. 
QgZoiufer (f), Stackhouse v. Bamston. {k) 

' Sir E. Sugden and Mn Barber^ in support of the decree. 

The first point is decided by Batves v. Bcnx>es{l\ 
wliich is on all fours with the present case, and has 
always been followed and approved. Parker v. Biscoe. {m) 
Bofwes V. BaweSf indeed, was much stronger in favour of 
republication, for there the testator's object was a mere 
substitution of trustees, and it might well have been 
supposed that the trusts were meant to extend to all the 
property he possessed, whereas the sole purpose of this 
testator's codicil was to subject all the previous devises 
to a life estate to his wife, in whose favx>ur the interests 
of the other devisees were to be postponed ; and the 

language 

(o) 9 Bro. C, C. 620. {h) 5 Vet. 744. 

(6) 6 Vet. 7». (t) 6 Ves, 199. 

• ie) 5 Vet. 45S. (^) 10 Vet. 455. 

[d) 7 Vet, 541. (/) 7 T. B. 482. Q. B. ^ P. 

{e) M*CUL54l. 500. 

(g) 14 Vet. 215. (m) 5 ilfoore/84. 

Vol. II. K 
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language used in the codicil is studiously and correctt^ 
franed U> e£fect that sii^le object The idea of paaaiog 
snbsequeotly-acquired property, tb« recollection tbat be 
possessed any, never <Hice occurred to his miad. The 
general A'ords of the preamble must be construed with 
reference to the dispositive clauses which follow, and 
tbase are cautiously and ei^ressly confined to the estates 
alssady given by the will. 

There is more novelty in the second poiot, but lb*, 
claim is fouoded in substantia justice, wfaicb the Court 
will not perBut to be defeated by technical objcetioast. 
It'hat never been determined that a bill wilt not lie fer 
the recovery of rents and profits, where the title is atbet 
not disputed, or has been esublished by a judgment at 
law^; or where circumstances have precluded the poB» 
sibili^ of trying the title by ^ectmenL Tbs caMa 
referred to of Dormer v. FortescWy Curtis v. Curtis, and 
Palt£tt€y V. Warrtn, as fw as they go, shew directly die 
reverse. All that L<ord Hardwicke meant to >say in 
Norton v. Fredier, and Dormer v. Forlacue, was, that 
he would not, in aid of a mere ejectment bilti wbere 
inftnts were not concerned, and there was neither fraud 
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enodg^ fiwr thePIabiUb tbat the circumstonoefl heve aio 18S1. 
80 pecoUar as of necessity to gvound Uie jtti^sdiction. 
The. bill b not filed merely for uk account ; it prays a 
deliTery of the title-deeds^; and the account is incidental 
to thai relief; fixr the; Defendant is entitled to retain the. 
deeds till the sums paid by his testatrix, which sums the 
will has charged on the devised estates, have been repaid. 
Domur Y. Forteseue. J^a) The nature of those couDter- 
claims^ too, creates a mmtual accountability which espe- 
cially caUs for equitable interposition. The widow having 
got into possession, with the acquiescence of the heic, 
noder a oooinion mistake, was not a trespasser or wrong- 
doer^ i|nd the heir may dierefbre elect ta tieat her as hie 
tenant or bailiiS^ and come into equity for an aocount.eC 
the xenta aa monies received to bja use. Supposing 
tboee eqaitable circumstances had been wantieg whiok 
here. g^ve. the jurisdiction, the JPlaintiff might stiU 
hBfr% bed a J'emedy at law by waiving the tort arwl pror* 
oeeding by an action foe uae and occupation, or ix 
money had aicid received ; 4ot Bird v. Wright (fr) only 
decided, what is confirmed by Pulteney v» Warren^ 
that after bringing ejectment which is founded in torti^ 
a party caonot recover the renUs and profits by an action 
fiir use and occupatbs:: but in Pearc^ v. Dag^ before 
Lord Tettiatderij the assigneea of a bankrupt who had 
made a frandulenl <;onYeyance of bis lifi^-interest in 
certain property, and d^ befoae. gectment could be 
broo^t, recovered the value ^f the rents and profits 
from, the person in possession under the conveyance ; 
a direct aatbority to prove: ikdk a party may, if he 
pleaaes» waivet the toet and proceed upon the implied 

AU the autfiovities diew fSiat if the account is to be 
gifeI^ it ought to be carried back to the time when the 

title 

(«) 3 Atk. 124. (Jb) 1 T, R, 578. 

K 2 
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1831. , title originally accraed, unless indeed, which he has not 
HoxTrBKNT "tt*""?*^ '•> tl"* present in'stance, the defendant thinks 
fit to set up the statute of limitations ; and that can only 
be done with effect by bnnally pleading it to the suit, 
or insisting upon it by way of defence in the answer. 
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1833, TKe Lord Chancellor, after stating the question, 

and reading the mata-ial part of the codicil, continued 
as follows : — 

That a codicil makes the vIU speak as of its own date, 
must be admitted to be the general rule; but it may, 
nevertheless, be framed in such a manner as to operate as 
a partial republication only, or to work no republicatioD 
at all. If, for example, I leave by will -all my farms 
at Dale to A., and Having afterwards acquired another 
fiirra at Dale, 1 say in a subsequent codidi,'** I hereby 
give to B. the identical fitrms which my will has given 
to A." it woold obviously be doing violence to the lan- 
guage to construe those words us carrying the newly- 
acquired brm. "niis, in substance, is the case of Bcmes 
•■ Bir:cfs{a), and in substance iilso tlie esse before the 
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republication, and farthest from the principle of Biotnes 18SS* 
▼. Bowes, is Pifrott v. Waller (a\ where Sir William .^ "- 
6rait/ went largely into the consideration of the sub- _ 9. 
jecty andrductantly followed the doctrine of the more 
modem decisions. On a subsequent day he said he 
had omitted to mention Bcwes y% Bomes, and remarked 
that the Court in that case proceeded upon the intent 
i^ipearing on the face of the codicil.. The case of 
GopdlUle ▼• Meredith {b\ where the general principle is 
laid down broadly, also recognises the authority of Bowes 
V. Bowes. lu Hubne v. Hey gate {c) the Master of the 
Roilsy whUe he expresses^ his entire concurrence with 
thejudgment m Bowes v. Bowes, holds it to be ^^ a point 
now clearly established as a general rule that a codicil 
duly attested does amouqt to a republication;'' and he 
afterwards observes ((2), ^' I. must absolutely deny the 
inference^, that, because the testator has thought fit. to 
apedfy some of the after-purchased estates in this 
codidl, I am therefore to exclude all the others. To 
the question. Why, does he expressly mention some 
exc^t for the purpose of excluding the others, I 
answer, that the question would apply equally to the 
will itself, and tend to exclude all the estates whatever, 
except that which is there specified."' 

■ ' 
It is quite another thing, however, to maintain that a 
codicil shall in all cases necessarily amount, to a re- 
publication; for here it i&.as if the maker of the codicil 
had said, ^^ I am now dealing with the property I have 
given, and with no oth^rJ' And this view is rather 
confirmed than shaken by reverting to the preamble on 
which the Defendants counsel laid so much stress^ 
My. observation with respect to that is, that if, upon the 
/subsequent part, the testator's intention were doubtful^ 

that 

(fl) 7 Vet, 98. (c) 1 Mer. 290. 

(^) Sjfcf. *5.5. ' (<0 1 Afiw. 294. 
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that preamble might lead us to a constraotioD of tbe 
intention ; for ever since the case of Adterlq/ y. Ver^ 
turn {a) the principle has been to presume in fitvour df 
repubiicatJon, making that tbe rale, and the restrictioD 
the excepUon ; uid thus to throw the burthen of shewing 
B limited intent upon the party who denies ibe opera- 
tion of the codicil. I cannot, therefore, agree ia diii^- 
ing that tlus codicil was no republicaiioo, unless the 
testator thereby indicatedan intention to republish. Bu^ 
inasmuch as the «perBtive words in it appear toine to be 
sufficiently restrictive, the preamble is not, t apprehend^ 
to be taken into consideration. The decision in Banes w. 
Books, which indeed is « weiiker case, seems 'entirely to 
dispose of tbe present 'question. In Bowes v. iBaaet, u 
in the present instance, the testator revokes the deviw; 
but he docs here what I take to be much stronger, for dw 
flodicil ipurpoFts to dense " my said estate, so'gtsai to 
the said Philip Mmypmm/ as heKinbefore Jastly »- 
oited." And what were tbeestotes which were«o gives, 
and what was the recital'? CleBi>ly, to use the language 
of Mr. Justice Grose, 'tbe testator could not mem estates 
afterwards acquired, for tbey were not then 'his to give. 
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I hare been able to gire, and having regard to the 
peculiar circumstances of the case^ I am, on the whole, 
ioclioed to agree with His Honor upon thi« part abo of 
bis judgment, and to decide that the personal represent- 
ative of Mrs. Monypenny is bound to account for the 
rents. The leaning ought clearly to be towards making 
him an accounting party. The niceties at law upon 
this subject are illustrated in the well known case of 
Hambly v. Trott {a\ where Lord MansHeld lays down 
the doctrine that tort or trespass will not lie against an 
executor; but that where, besides the crime, property is 
acquired which benefits the testator, an action for the value 
shall survive, and that, so far as the act of the offender 
is bene&cial, his assets ought to be answerable, and his 
executor therefore shall be charged. The judgment, 
however, in HanMy v. Trott does not assist us much, 
for the question in that case was, not whether the re- 
medy Ues against the executor, but whether it lies against 
the party in his lifetime? Here, on the other hand, 
there was no ejectment, and consequently no action for 
mesne profits brought in Mrs. Monypenm/s lifetime, as 
she died befi)re the mistake was discovered. 



1682* 
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Upon the whole, although I do not see my way 
clearly amidst the apparent conflict of dicta and autho- 
rities upon this point, I can find no satisfactory reason^ 
to justify me in reversing the judgment of the Court 
below. I shall affirm the decree without costs^ and 
direct the deposit to be returned, {b) 



(a) Cowp.Bn. 

(b) Upon the effect of a co- 
dicil in republishing the will, in 
addition to the cases cited in the 
argument, tee Guett v. WUUueif^ 
2 BinglLA99. and 3 Bingh. 614., 
WUHams ▼. GoodtiUe, 10 B. ^ 
C.895. As to the time from 

K 



which the acoount will be di-- 
rected, and the necessity of in-- 
sisting upon the statute of li- 
mitations by way of defence in 
the pleadings. Hereof v. BaUard^ 
4 Bro, C C. 468., Corif v. Cory^ 
pott,; but see CoUins v. Ar^ 
cher, 1 Rust. ^ M. 284. In 

4 Gardiner 
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1832. Gardmtrv. Fell, 1 Jae.fW. SS 

'■■,ii^/ no doubt Mcmt to hare been 
MoHvnHNT Higgeited aa to the right of the 
Court to decree an Recount of 
reoti and proGu from tlie tine 
«li«n the title accrued againit 
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the pertooal reprewntttivei of a 
penoD who bad been allowed to 
take.poue*ston under a mirtiitn 
of law, and wbo died before the 
title wai disputed. 



BARTLEMAN u MURCHISON. 



niotlier an 
annui^ for 
life, and after 
her decesfe to 
hii litto', if 

widow, but 
not otherwite, 
but to rerert 
back to hit 
children, after 
her death. 
At the death 
of the testator 
and of the 



npHE question arose on the construction of the follow- 
ing clause in a will: — "I give and bequeath-unto my 
motheri Mrs. Janet Murchison, the sum of 100/. sterling 
money per annum, payable every six months during her 
natural life, and after her decease to my sister Mrs. 
Margaret Barlleman, that is to say, if my sister be a 
widow, but not otherwise, hut to revert back to my 
child or children after her death, and that a sufficient 
sum for the above purpose shall be invested by my exe- 
cutors in the British funds.'' The testator also ap- 
pointed his children his residuary legatees. 
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This is a mere qutetion of intention to be collected ISSI. 
from the language of the instrument itself, as applicable 
to the relative situation of the parties. The natural «. 

presumption is that the testator wished the annuity to **^«chi80m. 
be a provision for his sister (who was plainly an object 
d his affsction)} but to take effect only at the time and 
in the single event of her becoming a widow. The 
word ** be" is here e<)aivalent to become ^ or the same 
result will be arrived at by reading the word^^ iV as if 
it had been written ^^when;'' a construction frequently 
adopted where good sense and piobabiltty recommend 
it; Smart v. CUa^e. {a) During the Plaintiff's coverture 
die burthen of supporting her would of course fall upon 
her husband : but when he died^ her situation would be 
materially altered; and it is irrational* to suppose the 
testator could have meant to leave her title to his bounty 
to depend on the collateral accident of her being or not 
being a widow at the time when the prior life estate de» 
tendioed. According to the clause even as it stands^ 
every letter of the bequest has been strictly fulfilled, and 
the Plaintiff is therefore entitled to demand the annuity. 
The bequest is to* Mrs. BarUeman^ t^er^ not at^ the 
mother's decease ; and if she be a widow and not other- 
wise. The mother is now dead ; and Mrs. Bartleman is 
a widow. It is true she was not a widow at the moihenl 
when the mother died r. but no such term is annexed to 
the gift by the will;. and the Court will not impbn into it 
a condition which is not expressed, which is not re- 
quired by any legal principle, and of which the oper- 
ation would be to defeat the bequest altogether. There 
is no peremptory rule of law which prescribes that the 
vesting of a legacy shall not remain in suspense during 
any number of existing lives. On the contrary such 
iospense b extremely common, as in the case of be- 
quests 

(a) Zliuu.Z&S, 
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cpesfis to feiiia]e§ on their marriage, Mid no prBCtical 
iDcoTiTCnience has been found to re§iih from it. Godfrof 
V. Davis (a), and otfaer cases of that description have no 
' application: for here the legatee was in esse, and her 
enjoyment only was postponed ; and it is not necessny 
that the iDteoeet rtisuld become vested absolutely at the 
sletermination of tfae particular estate, provided the period 
of Biispension does not exceed the role against perpe- 
tuities, lite peculiar wording of the last sentence 
wQien it speaks of the fund reveming back to the testa. 
tor^s childwD after Mrs. BartlemarCs death, fortiSes die 
soBstmctien founded on the lunguoge of the beqoest; 
for if the \e^us^ were never to vest >n her, or serer to 
be suspended, with wlmt propriety could it be directed 
. to revert back to the children upon that event? and as 
the capital was to he invested, and the children ware tB 
take no intevest in the fund till nfler her deoeaa^ the 
principal till then oould not be touched, and what was 
to beoonie of the dividends in the mean while ? Had tbe 
testator coosideaed them undisposed o^ would he not 
have included them expressly in t}ie residuaiy clause ? 
On the other hand, the claim of the Defandania cannot 
be maintained without doing violesKe to the will, for 




CASES IN CHANCERY. 



Ii0 



deoiding questions cf tins kind with respect to personal 
propertjr^ the Court always leans to that interpre- 
tation wiiidi wiU .prevent or most speedily put an end to 
the xxNUingeocy. The rule is founded partly on con- 
foiienc^ partly on the aniJogy of the law as to real 
estates, and partly on eonsiderations of probability ; and 
it 'has -prevailed in a variety of cases where the alignment 
now set up was attempted without success^ EiUton v. 
Aireg {a\ Godfrey v. Davis, {b) Upon the same princi- 
ple a legacy to the children of A.y or to AJs ohildiien, after 
the death of B^ or to AJs children generally at twenty- 
(Hi^ win exclude, in the respective cases, all such children^ 
as happen to come into esse after the deatfi of the testa- 
tor, or of B., or after the time when the eldest attains* 
twenty-one; these being the first periods respectively 
when the interest given can by possibility be held to 
vest. Here, if no prior life estate had been bequeathed,, 
a doubt could not be suggested — the case would range 
within the first of these classes : the insertion of the life 
estate to the mother makes it fall precisely within the 
principle of the second. According to the Defendants' 
construction not a word requires to-be inserted, rejected, 
or altered. *^ After ** must mean immediately aftei^ that 
is, at the decease. The obvious purpose was to make a 
provision for Mrs. Bartltman only in case she was a 
widow at the determination of the mother's life in- 
terest, and not at any time when she should become 
so. The plaintifiTs argument would go- the length of 
holding that the annuity was to be enjoyed durante 
rdduiiaie^ to vest the moment she became a' widow, and 
to be again devested every time she married; a most 
extravagant supposition, and directly at variance with 
the subsequent clause, by which the fund was not to 
^revert back" to the children till after her decease. 

That 



1831. 



BMUrUUfAH 

MuacHifloif. 



(a) 1 Vet, ten. 111. 



(b) 6 Feti 45. 
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That phrase creates no real difficulty, for it only r^rs 
to the case of the legacy having vest^; if that has once 
happened the fund is not to revert till after the legatee's 
death. Perhaps the testator may not have contem- 
plated, aad therefore not provided for the event that 
has occurred ; perhaps he may have foreseen and not 
thonght proper to provide for it; but either way Mrs. 
■BartUman can have no claim. 

The Lord Cbakcellor, 

Although in construing bequests of personal estate* the 
same technical strictness does not prevail as in devises 
of rear estate, the same rules are to a great extent appli- 
cable, not only with a view to avoid a perpetuity, but 
also ta determine with certainly the persons to whom 
the property fs to go. It may therefore become neces- 
sary in construction to supply by intendment the words 
*^ living at the time of the testator's death" in a gift of 
personal, as well as of real estate. For example} in 
a bequest to the children of A^ the words are con- 
fined to such of A's children as are living at the te^ 
tator's death. So where the legacy is given at the de- 
termination ofn porlicular estate previously limited;- 
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to it, unless he be clothed with that character, and 1831. 

answer diat description, at the moment when the ieiiacy ^ ~ ^ ^' 
. , . ^ . ^ ^ Babtlkman 

might vest m possession. v. 

• MujicaxsoN. 

This then is the first difficulty. Besides, I greatly 
doubt Whedier under the residuary clause the testator 
meant to deal with the property during the intermediate 
period while Mrs. Bartteman was a married woman, 
especially as he has not left that clause to provide for a 
case which it would much more naturally have covered, 
and whidh was much more obviously in his contempla- 
tioii — I mean the application of the fund in the event of 
Mrs. BardemarCs death. The probability is that the par- 
ticular contingency which has taken place never occurred 
to his mind. According to the plain sense of the words, 
the bequest is, after the mother's decease, to the sister, 
provided she be a widow at the period when the interest 
is to vest, if at all. In general a testator does not pro- 
vide for all cases. He may however have said to himself 
here, ** If my sister be a widow at the death of my mo- 
ther, she shall have the annuity ; but her husband will 
then see whether I have made a provision for her or 
not, and will act accordingly; and then, when only she 
takes it, she shall take it for life, for I will not susipend 
die gift ; I provide only for ordinary circumstances.'' 
The authority cX Smart v. Clark is by no means broken 
in upon by ^is construction. The five years there 
specified had dearly reference to the non-claim . only, ' 

bat upon the death of the legatee at any time, the be- 
quest over was to take effect. 



Its 

ISSK 
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BARNSDALE v. LOWE. 



Ml (Mtler for 
die publicB- 
doo of de- 



iiul, to per- 
petuate leit 
monj, whilf 
Ihewitnei 



The Court 'lU'^- COOPEU moved thai depositions, takeo in 
^tl oot iD^e ITX ^^ ^^^ jjjigjjj ^^ publislwd, BotwUhsluidiiig 
that the witness was alive. The circuinataDCca maia 
whick he made the application were these:— An intauU 
ing purchasier liariog taken it as an 'ol^ection to the. title 
of an esUt^ that two of the attesting wUnessesto a will 
tHuler which the estate was held wae dea4: >t «■> ■QB']* * 
coodiUoa of bis contract that a bill should be fited tu 
perpetuate dw tesljnwny of the surviviBg wiUiaub The 
bill was filed acoordin^, and. it now huame MatRiiil t« 
see the efiba of the witness's evidenwv The pmaapai 
Defiuidsnt, the: heii at lew, was uoder egei. and AeraSHa 
ioca^ble of 'COOBsnting.; but it was tba mak. of aU 
pactie* that the order Soc puMication sfawkldlkieHiad^ 
Me. Ooptr TC&Tsed to tb» Practieal B^ittm{'t)t to 
Umia ^v. CaUereil {h)-. and te Dunle^ «. FlUilmrimgfifi) 
as fnraishwg sone authont^ for contcndiag that, wndal 
pacuUaR civGiunslaaoesi and ia • strong caa^ ifacOnrt 
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the one before hkn, bad been fully oomGrmed by the IMl. 
further inquiries he had made It appeared from the 
precedcnta wiek which he bad beem fumiahed by the 
legiatw, Mr. BedweUj that Lord Eldan had, perhapa 
iocautiooBly, permitted publicatioa to paaa in the case of 
DurJeyy. FUzhardinge i but in that case the objection 
did not teem to have been suggested, and the order 
probably was made sub silentio. 

It was evident, however, that Lord Eldon was -not 
altogether satisfied with what he had done on that 
occasion, for in two subsequent cases where similar 
motioos were made under circumstances of considerable 
urgency, bis Lordship declined to follow the precedent 
he had himself created, and woidd not listen to the 
UPplicatioBfa The Lord Chancellor added that Aere 
would be great danger in departing from the strict Tole^ 
the authoiitiea were all against any such departure ; and 
as there was nothing in the present case which peculiarly 
called npon the Court to make an exception in its 
frirour, be ftk no difficulty in refusing the motion. 



The following are the -notes of the -cases^ to whick the 
Lofd Chancellor referred in the preceding judgment: — - 

Friday^ 14th oi December 1809* 
The Right Honourable William Fitziardinge, Earl of 
Berkeley^ lately called Viscount Durdejfy and others 

Flaintiffik 

The HoBoacable Thomas Fitsshardinge Berkeley and 
others - - - - Defendants. 

Upon the affidavit of Mr. George Frere of LinccMs 
Itm^ and an affidavit of notice to the Defendants' motion,, 
that the depositions of the late Earl of Berkeley might 

be 



CASES IN CHANCERY. 

be published for tfae above named Plainti^ to make 
use of tbem before the House of Lords, or before any 
committee of the said House; his Lordship doth order 
that the said depositions of The Right Honourable 
Frederick Augustus, late Earl of Berkela/y be forUiwith 
published accordtngty. But the Plaintifls' derk in 
Court is not to publish the deposidons of any of the 
other witnesses. 

Beg. Lib. A. 1809, fb. 58. 



14th oijiihf 1818. 

Coventry v. Coventry. 
Mr. Biohards moved his Lordship that pnblicatioa 
mif^t forthwith pass, and that the examiner might 
be ordered 40 cleliv«- out copies of .the depositioni. 

The bill had hew filed to perpetuate. Sk Samud 
Somilfy read the Practical lUgister as the only 
authori^. 
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12th oi February 1817. 1881. 
Morison v. Arnold, 

In this case the testator made two wills, which 
materially differed from each other : the latest in point 
of date he signed in his bed-room, and it was witnessed 
in an adjoining room by three witnesses, but tliey did 
not see the testator sign it, neither did he acknowledge 
it to the witnesses as having been executed by him. As 
it became necessary to sell the testator's estates, which 
were of great value, it was requisite that the second will 
should be proved not to have been legally executed ; 
and for that purpose a bill was filed in this Court to 
examine the three witnesses, and perpetuate their testi- 
mony. After this had been done, and the witnesses had 
been examined by the examiner, a difficulty arose in 
procuring publication of the depositions, the witnesses 
being all alive ; and Sir Samuel Romillj/ on the above 
day moved his Lordship that the depositions might be 
published, at the same time stating that he could cite 
no case to his Lordship as an authority for the appli- 
cation. Lord Eldon said he would look into authorities, 
but not finding any, he desired to see the form and 
allegations of an order where depositions had been pub- 
lished. As no precedent could be found where the wit- 
nesses were living and the bill had been to perpetuate, 
the Registrar furnished his Lordship with the order 
made, upon the death of one of the witnesses, in the case 
of Lord Abagavenny v. Porjcell^ 1 2th July 1816, Reg. 
Lib. A. 1815, fo. 1261, (which is in the same form as 
that in the Berkeley case). His Lordship told Sir Samuel 
Bomilly and the Registrar, he thought he should order 
the depositions to be published ; but he observed after- 
wards, that as the witnesses had signed a declaration on 
the back of the will that they did not see the testator sign, 
and that he had not acknowledged the will to have been 

Vol. II. L executed 
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1831. executed by him, such an order was in truth unneces- 
l' • ~ ' sary, and his Lordship therefore refused to make it. 

"* As it was a matter of great importance to have the 

depositions published. Sir Samuel Bomilly, on the 
11th of FAnairy I817| again pressed the publication, 
and on the 12tb of Fehntary his Lordship again said h 
was unnecessary, as the second instrument was not a 
will ; and he added that he would order the dep>03itions 
to be published, if a precedent could be produced to 
him, but not otherwise. 

The same application was afterwards renewed before 
his Lordship, who said he was perfectly right in what 
be had done ; 

And, OS no case could be produced as an authority 
for such an order, the solicitor for the Plaintiff gave up 
the pcHDt, and filed a bill to obtain an issue. 
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1831. 

ilONKTON V. ATTORNEY-GENERAL. Jimar.is.M. 

TN the month of Julj/ 1785, Samuel TroutbacJc died at Where, in a 

Madras at a very advanced age, leaving behind him [j,g ohject is 

a large fonune, which he liad acquired in trade during to connect A, 

a loDg residence in the East Indies, By his will, dated proving that 

the 2Ist of Julji 1780, he gave the bulk of his property -»» a deceased 

^ ^ ^ tr r ^ person, was 

to trustees, for the purpose of founding a school for the related to A.^ 

education of orphan children, in the parish of St. John^ pVtent^toeive 

^VP^'^f " ^o be called Trotdback's Poor Orphan Hos- m evidence 

pitaly or Blue Coat School;" and the will contained by^Jsl^in^" 

tery minute directions with respect to the endowment ^.^'ch he 
, claimed re- 

aod regolatioo of the charity. lationship 

with C. 
A paper \ti 
The motives which (in part at least) influenced the the handwrit- 

testator in making this disposition of his property, suflS- j."^ °j .^^'^^^ 
cientlj appear from the declarations contained in the repositories at 
will itself! After reciting that he had no relation or purporting ta 
kindred alive, to his knowledge or belief, having outlived g»^f a genea-» 
them all, his son George and his late dear beloved wife count of his 
being the last deceased, the testator bequeathed " five ^*[J|*'^'?^ 
gold star pagodas to every person who shall, within presents C, f 
three years after my decease, prove themselves to be law- mYmbeTIs* 
fill sons of any person surnanied TroutbacJc^ and born a admissible for 
Dative of England^'' and he likewise gave " unto Mr.Jb/zw p^sg^ though 
Troutbecki surgeon, late of the ship Speke^ in the English "^J^^5 ^^^^ 
East India Companj/s service^ the sum of five gold star jifetime, 

pagodas, though er. 
* ° ' roneous in 
various par- 
ticulars, and professing to be founded chiefly on hearsay. 
Nature and amount of the evidence, upon which the Court will direct an issue to 
iavestigate a title depending on a question of pedigree. 

After a residuary fund had been paid into the exchequer, under a decree establish- 
ing the right of the crown, parties setting up a title to the fund were permhted, upon 
pedtion in the cause, and with the leave of the crown, to go before the Master for 
tite purpose of maklDg out their clatm. 

L 2 
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pagodas, provided he demnnd the same of my trustees, 
at Fort St. George, in person, within three years after 
my decease, and not otherwnys, as a person nearly of 
the same name wilh TrotUback, though I solemnly be- 
snd declare that the said John TivutUvU is not any 
way related to me, or of the same family and kindred 
with me, and I disclnim all relationship with him or to 
him." Next came the following recital : — " And 
whereas it is natural for all men to have a regard for 
their native place, and where the seeds of their educa- 
tion were first planted and imbibed, and more eppe- 
cialiy when they have no kindred or relations alive or in 
being, which is the case with me, who came on shore 
naked and shipwrecked in India, at the same time I 
lost my only brother, who was drowned." — The testator 
then proceeded to dispose of his property for the charita- 
ble purpose already mentioned. In the course of that 
disposition he spoke of the public charity school, built 
and standing near St. John's Chapel, in IVapping, " being 
the school where I got my first education, but not 
boarded nt, in the year 1706, 1707, and 1708, during 
the tutorship of my godfather the late SamuH Jrfferietj 
gentleman, the head schoolmaster." And in another 
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heir at law and next of kin. In July 1S13 the Master 18dl« 

reported that no heir at law or next of kin of the testa- M^NrxoK 

tor could be found. The report was, in Jidy 1 8 1 4, fol- v. 

lowed by a decree, whereby it was declared that the Gekebal," 

bequests to charitable uses contained in the will were 

void, and that, as the testator had left no heir at law or 

next of kin, the residue of his real and personal estate 

had vested in the crown; and, accordingly, in the month 

of April 1816, a sum of 8S,045/., being the produce of 

the clear residue, after deducting the costs, was paid into 

bis Majesty's exchequer in pursuance of that decree. 

In June 1825, George Cawlhome^ Catherine Robson^ and 
Isabella Ainsley^ who claimed to be entitled to a share 
of the testator's residuary estate as three of his next of 
kin, having previously obtained leave from the Treasury^ 
were, on their petition in the original suit, permitted to 
go before the Master for the purpose of establishing 
their title in that character. In June 1827 the Master 
made a report against their claim, and the petitioners 
thereupon excepted, and at the same time applied that 
an issue might be directed, in order that the question of 
propinquity, which the claim involved, migbt be more 
thoroughly investigated before a jury. The Vice-Chan- 
cellor over-ruled the exceptions, and refused the trial at 
law, on the ground that no sufficient prima facie case 
was shewn for it. The claimants now appealed from his 
Honor's decision. 

On the appeal, the main question came eventually to 
be, how far the Vice-Chancellor was right in rejecting 
from his consideration, as evidence of the relationship 
between the testator and the claimants, certain docu- 
ments purporting to be a genealogical narrative and 
pedigree of the Troutbeck family. These documents 
were in the handwriting of John Troutbeck (the surgeon 

L 8 in 



CASES IN CHANCERY. 

in the East India Compnny's service, mentioned ta a 
legatee \a the will), and were found in his repositories at 
the time of his death, which took place in the year 1792. 

The narrative bore date 1781, and b^»o in thett 
wwda: — 

" The following account of the family of Trott- 
becis, being the best I can at present collect, I commit 
it to paper, as a memento, h<^ing at some opportifnitj 
to revise it, and make it more correct and perfect. 



" In the following there appears a deficiency abont 
the second generation, which nothing but the t 
Btion of old wills can rectify." 



After referring shortly to the early traditiona oF the 
family, the narrative took up the genealogy at a Sir 
Robert 7'rotitbeck, who was admitted vicar of Newton in 
1693, and it went through the history of his descend- 
ants in succession as follows : — 



Tied to Maty Wilkin- 
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that went abroad, but where is uncertain. WiUiam of 
EUnccrx had five sons — George^ JoAti^ fVUliamt Ralphs 
and SoberL George lived at Blencow. John was edu- 
cated for the church : he was rector of WHlingbr&y 
Nortkamptonskire^ and had three sons, — Edward^ 
William^ and Thomas., WiUiam lived in Gray's Inn 
Lanej London^ had one son, William^ that succeeded him. 
Italpk married; was in Ireland^ and had, it is said, 
three sons. George^ one of his sons, came over to 
England^ and after the death of Ralph the widow came 
over, with her other two sons, and lived (as Mr. Trout" 
beck of Madras informed me) somewhere in JVapping^ 
hondoru She married one Nicholson : they went to live 
near her son George in Ridon^ near Corbridge^ North* 
umberlandj where she died. This I was informed by a 
daughter of Georgtfs in 1780. Samuel and Benjaminf 
two of her sons, went, on this, to sea, and were both in 
the Prince George Indiaman, when she was lost near 
Bombayn Benjamin^ with most of the crew, was drowned. 
Samud got to Madras^ where he married a woman from 
AngengPi and had by her two sons, both of which died 
young." The narrative then proceeded to trace the 
descent of the various members of the branch of the 
Trouibecks settled at Blencow^ till it came to the narrator 
himself^ whom it described as one of the three sons of 
George of Blencaw^ who was the son of another George^ 
and the grandson of WiUiam of Blencowj the brother of 
Ralph already mentioned ; and it spoke of him in these 
terms: — ^ John went over to America when young, 
ander the direction of his uncle at Boston^ in New 
England^ and there served an apprenticeship to John 
GreenUqf, On account of the troubles breaking out in 
1769 he came over to England, and, after attending 
various hospitals in London, the troubles not ceasing, he 
went as surgeon of one of the Honourable East India 
Company's ships, and continued in that employ till 
1788, after which he went to the South of France, to 

L 4 all 
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all parts of Swisserland, and to Rome, NapUs, FloreiuXf 
Vmice, and all parts of llaly" * 

The pedigree, which was apparently drawn up at the 
same time with the narrative, was conformable to it, and 
the result to be collected from the twrt together was, 
that George of lilenccnc, the narrator's father, and Santul, 
the testator, who died at Madras, were de^tcended from 
the same grandfather, William of Blencaw, and were of 
course first cousins ; and that failing Thomas Troutbeckt 
who was described as the then rector of Woughton, and 
was the son of John of Willingborough, and therefore s 
degree nearer, the narrator and his brother would bs 
two ot Samuel the testator's next of kin. 

The pedigree set up by lite claimants was diflerent in 
several respects. They, too, derived their origin fi-om 
Sir St^l Troutbeck ! but they contended, and it was 
established beyond dispute, that his son George, the rec- 
tor of Bawness, was not the brother but the fatlier of 
William of Blencaw. According to the case they made, 
George of Bawness was the common ancestor of Samuel 
the testator, oijokn the narrator, and of the petitioners. 
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father of Benjamin^ who was drowned at sea, and also of 
Samuel the testator. 

It was at first conceived that the testator was a bro- 
tiier oi George of the Ridings and this was supported by 
certain hearsay declarations, said to have been made by 
the latter many years ago, with respect to his having a 
rich brother in India ; but on its being afterwards ascer- 
tained that the testator was the son of a Samuel Trout" 
back mariner, and Sarah his wife, and was born in the 
parish of &. JohrCsi Wapping^ in 1700, in which points 
the entry in the parish register tallied exactly with the 
statement in the will, that supposition was given up; an« 
other generation was interjected between George and the 
testator, and George^s declarations were explained as 
having reference, not to a brother but a nephew. 



1891. 



MONKTOM 

Attobnst- 

OlMBEAL. 



The nature of the claimant's case will be understood 
by referring to the following pedigree: — 



Sir ROBERT TROUTBECK. 



George, rector 
of Bowneu. 



I 



■pBbof Ssmuel iNontback 
of Wapping. 



Snrocl, the Benjamin, 
(nutor, died loM at wen, 
■•p. 1785. 



Ralph. 



George of (be 
Riding. 



I I 

Isabel Barbara 

(Cranston) (Cawthome) 

died 1774. died 1806. 



Catherine Gioaoi* 

(Wilkinson). CATHtaiNB, 

Isabella 
(the Clairoanu). 



William of 
Blencow. 



f 

Robert of 
Corbridge. 



George. 



John, the 

narrator. 

died i. p» 

1T9S. 



I 
John of Wil. 

lingborough. 



George. Thomas of 
WoughtoB. 



The 
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The eYidcDce satisfactorily proved that Gem^e Trott' 
heck, ttie son of Ralph, lived and died at the Riding, aod 
that two persons of the names of Benjamin and Samud 
Troutbeck, who were alle;^ to be brothers, and who 
were described as mariners, lived occasionally at Wappiitg 
towards the close of the 17th century. There wu no 
difficulty in connecting the claimants and the narrator 
with George of the Riding : and the testator was dis- 
tinctly shewn to be the son of a Samuel Troidback of 
Wapping! the difficulty lay in connecting Gror^ with 
Samuel, and as for this purpose the narrative otjoin the 
•uif;eon became, if admissible, most important evidence 
the great contendon on both sides related to its admi^ 
iibin^. 

Sir E. Sttgden, Mr. PoUocIc, Mr. Kni^t, and Mr. 
Starkie, for the claimants. 

T\\.eAttomey-General, theSolicitor-General, Mr. Wny, 
and Mr. W. Brougham, for the crown. 



On behalf of the Appellants it was first argued, that 
the narrative of John Troulbeck was admissible as 
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ike e? idence which it furnished was strong and impor^ 
tant, and sufficient, when coupled with hearsay evidence 
of declarations, and other circumstances, to justify the 
Court in sending the question to be tried by a jury. 

The general nature of the arguments urged on bev 
half of the crown may be collected from the judgment 
of the Loffd Chancellor. 



IM 



IPSl. 



MoNKTOir 
ATTOKNItriv 



The Lord Chancellor. 

After giving the fullest attention to the case, especially 
upon the matters of law which alone seem to require 
my particular deliberation, I have come to the con- 
clusion, that I ought in this case to direct an issue. 

The grounds of the argument and of my opinion 
resolve themselves principally into two; that which 
relates to the admissibility of certain evidence, and that 
which relates to the Cicts, including that evidence, namely^ 
the weight of it, if admitted, and the other evidence in 
the cause. 



/««. ss, 



The first consideration arises upon a document pur-i 
porting to be an account prepared by a person of the 
name of John Troutbeck^ a good many years ago de- 
ceased, who from his own knowledge of the family, froni 
communications with some of its members, and from the 
best information he was able to obtain, appears to have 
digested and to have reduced into writing an account of 
til that he could learn, and therefore believed to be trucs 
respecting his own relations. 

The principal point in dispute was the relationship 
of two individuals of the names of Samuel and George 

Troutbeck^ 
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Troutbeck. John was clearly proved to have been related 
to one of those two, namely, to Georges he was not 
proved — and that was as much in dispute as the relation- 
ship of Samuel and George — he was not proved lo have 
been related to the family oF Samuel; and this docu- 
mentaiy account was objected to, as not falling within 
the rule which admits hearsay or declarations of de- 
ceased persons in a question of pedigree, because (it was 
insisted) you must first give evidence dehors the declar- 
ations, to connect them with the parties respecting whom 
the declarations are to be tendered. 



I entirely agree, that in order to admit hearsay evi- 
dence in pedigree, you must, by evidence dehors the 
declarations, connect the person making them with the 
family. But I cannot go the lecigth of holding, that 
you must prove him to be connected with both the 
branches of the family, touching which his declaration 
is tendered. That he is connected with the family is 
sufficient: and that connection once proved, his declara- 
tions are then let in upon questions touching that family; 
not declarations of details which would not be evidence, 
[as in one of the settlement cases referred to, where the 
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evidence dehors those declarations, have been previously 
connected with the family respecting which tlieir declar- 
ations are tendered. 

To say that you cannot receive in evidence the decla- 
ration of A.^ who is proved to be n relation by blood of 
£., touching the relationship of B. with C, unless you 
have first connected him, also by evidence dehors his 
declaration, with C, is a proposition which has no wap- 
rant either in the principle upon which hearsay is let in, 
or in the decided cases; and it plainly involves this 
absurdity, that if, in order to connect B. with C, I am 
first to prove that A. is connected with j5., and then txt 
superadd the proof that he is connected with C, I do a 
thing which is vain and superfluous ; for then the decla- 
ration is used to prove the very fact, which I have 
already established ; inasmuch as it is not more true that 
things which are equal to the same thing are equal to 
one another,, than that persons related by blood to the 
same individual are more or less related by blood to 
each other. It is clear, both upon principle and from 
the total want of any contrary authority in adjudged 
cases, or in the dicta of judges or text-writers, that the 
argument fails entirely, which would limit the rule res- 
pecting evidence of this description to a greater extent 
than by requiring you to coimect with the family, by 
matter dehors the declaration itself, the party whose 
declaration you receive. 

Neither can I accede to another limitation, for which 
an argument was attempted to be raised, that the decla- 
rations themselves must be looked at, to see whether they 
are contemporaneous or not. I do not understand this 
restriction, now for the first time sought to be engrafted 
upon the rule, but I understand very well how absurd 
it would be, if introduced ; how completely it would 

defeat 



1831. 



MONKTON 

V. 

AtTOKNST" 

GXUXEAL. 
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defeat the purpose for which hearsay Id pedigree is let 
in, bjr prerenting it from eter going back beyond the 
lifetime oF the person whose declaration is to be adduced 
ID evidence. A person's declaration that his grand- 
mother's maiden name was A. B. has never till this time 
been questioned as admissible, although it cannot by 
possibility be what is called a contemporary dedaratitn, 
because no man can by possibility have contemporary 
knowledge of what his grandmother's name was before 
•be Iras married. If, therefore, the word mntempotaty 
is to he added as a term of qualification to the subject 
matter of a declaration, in oi'der to make it competent 
evidence, all such declarations would then dearly be ex- 
cluded as go to facts, however well known in the family, 
which are the common matter of such evidence, and in 
cases of pedigree you never could go &rther back than 
the recollection of the party swearing to the decUratioa 
of the deceased, and the life since the years of dit- 
cretton, or the years when memory begins to operate 
of that deceased person; a restriction which has never 
been acted upon by atiy judge, or sanctioned by any tex^■ 
writer, and nerer to my knowledge before contended fur 
at the bar. 
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But i6 there no further regtriction touching the sub^ 
ject matter, and touching the manner in which the 
dedaratjon is made? Clearly there is, and nothing can 
he more satisfiurtory, or more consistent with good sense, 
or with l^al principle and decided cases, than the sum* 
naiy of the doctrine given by Lord Eldon in Whitelocki 
▼• BaJper.{m) His Lordship there observes, that the 
admifisibilitj of such evidence is founded upon the 
presomption that the words given in evidence are the 
natnral eSusaon of the party, upon an occasion when his 
mind stands even, widwut bias to exceed the truth or to 
&U short of it. I entirely agree that the words must be 
the natural efiiision of the party, and that, generally 
\m^ be must have no bias upon his mind. But 
here there must be a limit* It will be no valid 
objection to^such evidence that the party may have stood, 
or thought he stood (for that would equally bias), in pari 
costf with the party tendering the declaration, and rely- 
ing upon it for the purpose of his own contention ; for 
it has been decided, that although the party deceased^ 
whose declaration you are giving in evidence, was in 
pari emsuy and^ if he had been living, might have stood 
in the shoes of the party who tenders his declaration in 
evidence^ diac is not sufficient to exclude it. 



1851. 

MoMToir 

«• 
Attokhsv^ 
OxiiamAii. 



I^ith the exception of what is said in Drummond^s 
{b\ where the evidence was clearly inadmissible 
wftm dOskex grounds, 1 can find no warrant for asserting 
that if you tender the evidence of a man by way of hear- 
sqf in a case of pedigree (and of such cases only I am 
imm speaking)^ that evidence is inadmissible when it 
conies firom a person who stood in pari cam with the 
party tendering it Lord TenUrien in Doe v. Turner (c), 

states 



(«) 15 r«t. 511. 

(&) iXMd('#Ooif«CsMf,s7S. 



(c) 1 Ry. 4r Mo. I4S. 
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states the law to be directly the other way, and be refers 
to a peerage case in the House of Lords, where the d^ 
claratioDs of a deceased husband were given in evidence 
OD the part of his son, althouf^h the husband was so far 
in pari cam with the claimant, that if the son was en- 
titled to the peerage then, the husband ought to have 
beeD a peer likewise. A stronger instance of simi- 
larity of situation than this can hardly be conceived, and 
tbe case certainly seems to go a great way. But without 
pronouncing an opinion upon that decision, it is per- 
fectly settled, both upon reason and authority, that the 
rule cannot be so far restricted as to exclude evidence, 
on account of the bias supposed to operate on tbe per- 
son making the declaration, in consequence of his being 
in the same situation, touching the matter in contest, 
with the party relying upon that declaration. 



One restriction, however, clearly must be imposed ; the 
declarations must be ante litem motam. If there be Um 
molaf or any thing which has precisely the same e&ct 
upon a person's mind with litis contestatia, that person's 
declaration ceases to be admissible in evidence. It is no 
longer what Lord Sldon calls a natural effusion of the 
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perpetuate testimony, evidence of declarations was re- 1831. 
jected upon the ground of litis caniestalio. \,~ - ^^ 

# V, 

Subject to that limitation, therefore, the rule as to de- ^^l^^ 
darations is to be taken. And regard must also be had 
to the occasion on which the party has emitted them. 
Whatever applies to the evidence of a witness spoken in 
the box applies equally to written declarations, provided 
they are brought home to the person supposed to have 
made them. Till then they are not declarations of one 
connected with the family. The occasion upon which 
the declaration is made is, therefore, to be taken into the 
account. 

It was then asked, as an argument for a further re- 
striction of the rule, ^*If a man may sit down to frame a 
pedigree, how can you receive that pedigree in evidence 
like an ordinary declaration, when, noti constat^ he may 
not have been in the act of making evidence for himself^ 
by preparing a document which should afterwards profit 
him, or those in whom he is interested ?'* To that I 
answer, show me' that the pedigree in question was pre- 
pared with that view. Bring it within the rule either 
of Whitelocke v. Baker or of the Berkeley peerage case ; 
prove that it was made post litem motam, not meaning 
thereby a suit actually pending, but a controversy ex- 
isting^ and that the person making or concocting the 
declaration took pari in the controversy ; show me even 
that there was a contemplation of legal proceedings, 
with a view to which the pedigree was manufactured, 
and I shall then hold that it comes within the rule which 
rejects evidence fabricated for a purpose, by a man who 
has an interest of his own to serve. The question then 
always will be (and so far I agree with the argument for 
the crown). Was the evidence in the particular circum- 
stances manufactured, or was it spontaneous and natu- 

VoL.II. M ral? 
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rsl ? If I thought that this came within the descriptioa' . 
of manufactured evidence, manufactured for a purpose 
connected with the present controversy, I should of 
course at once have rejected it. But upon looking at it 
and examining it, I cannot, upon the whole, bring my 
tnind to say that it was fabricated in such circumstances, 
or with such a view, as should bring it within the prin- 
ciple adverted to. 

The competency o( a pedigree as evidence in such 
questions has been frequently made the subject of com- 
ment, and even of judicial decisions. 



One simple form of pedigree, or rather the heads of 
memoranda furnishing materials for a pedigree, is con- 
stantly admitted by every day's practice, I mean entries in 
family Bibles or other books kept in the family. A me> 
morandum book, an old almanack for instance, which is 
not so much open to all the members of the family as * 
family Bible is, has upon one occasion been received : but 
a &mily Bible is open undoubtedly to the fsmilvi which 
may be one ground of its admissibility ; and I also 6ncl, 
on the authority of Lord Mansfield, that a pedigree it 
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Why is it that the family Bible, the public wearing oF a 
riog^ the public exposure of an inscription upon a tomb- 
stone, and the public hanging up of the family pedigree 
in the mansion, are all relied upon in respect of their 
publicity ? It is because, in all those cases, the publicity 
supplies a defect^ there existing, but not here exist- 
ing, — the want of connection between the pedigree, the 
tombstone, the ring, or the Bible, with particular indi- 
viduals, members of the family. Why is it^ for example, 
that a pedigree hung up in the family mansion is good 
evidence, although the person who made it is unknown, 
and is not proved by matter dehors the document itself 
to have been connected with the family ? Simply be- 
cause of its being hung up in the mansion, where, the 
presumption is, it would not be suffered to remain, if 
the whole of the family did not more or less adopt it, 
and thereby give it authenticity. It is for that reason 
you admit such a pedigree without knowing who may 
have been the author. The present question, however, 
is simply this. Whether the pedigree would not be ad- 
missible i^ instead of being publicly hung up, it were 
kept in the repositories of one of the family, provided 
you can show that it is in the handwriting of a mem- 
ber of that family ? In this respect the case before me 
is clearly distinguishable from those which appear to 
require the publicity of the document in order to make 
it competent evidence. 



1881. 



MOMKTOW 

ATToamr- 
Gfxxiiua. 



Adverting more particularly here to the authority of 
Lord Mansfield in Qoodright v. Moss{a\ '^An entry in 
a ftther's fiimily Bible," says his Lordship, <* an inscrip- 
tion on a tomb-stone, a pedigree hung up in the family 
mansion, are all good evidence." What follows clearly 
shows that Lord Mansfield did not not consider pub- 
licity 

(a) Cotcp. 591. 
M 2 
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licit^- indispensablp, nnd it is equal)}' clear that he did 
not consider the pircumstnnce of a man who makes a 
pedigree, or an entry, or a declaration in writing, or 
even a declaration in conversation, having an object in 
making it, provided that object be not connected with a 
controversy touching the matter in question, a sufficient 
ground to exclude such evidence. His Lordship's words 
are, " I have known advice given to a father and mother 
to make attested declflrntions in writing nnder their hand 
of the precise time of the birth of the bastard eigjic, and 
the subsequent marriage, to prevent controversy in the 
family touching the inlieritance." This may be said, 
perhaps, to be going great length; ; but at all events it 
sanctions the doctrine, that the having a distinct object 
in view, in making a declaration in writing or by parol, 
even though ilie ohjecl can only be gained by afterwards 
using the declaration in evidence, is not sufficient, per 
se, to exclude that declaration ; for, continues Lord 
Mansfield, " If the credit of such declarations is im- 
peached, it must be left to the jury to judge of it." In 
plain terms, if a fatlier or a mother make a pedigree for 
the purpose of preventing disputes in the family, his 
Loi(MM|>,siv.sL,..vilh,.i,niLthLLiK'diL-.v..incvide. 
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but thnt what is given in evidence as hearsay must only 
be of the first degree, so to speak ; in other words, that 
after connecting A. with the family, it is competent, 
after his death, to give in evidence declarations made 
by ^. as to what came within his own personal know- 
ledge, but not declarations as to what he had heard re- 
specting the family from others. There is no warranty 
however, for any such distinction. The declarations 
tendered in evidence may either refer to what the party 
knew of his own personal knowledge, or, as is much 
more frequently the case, to what he had heard from 
others to whom he gave credit; for they are only adduced 
as evidence of reputation in the family, and that is the 
only mode in which the tradition in a family can be 
proved, and the subject-matter of that tradition can be 
perpetuated in testimony. 



1831. 
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This has been clearly held in Aihol v. Ashbumham^ 
a case decided in the fourteenth year of the reign of 
George II., and cited widi approbation by Mr. Justice 
BuUer in his work on the law of Nisi Prius. {a) The 
declarations of a person connected with the family were 
there given in evidence as to what he knew and had 
heard, not of course as to specific facts unconnected with 
matter of pedigree, but, — the subject matter of the de- 
claration being a matter of pedigree, with respect to the 
relationship of parts of the family or the fate of members 
of that family, — his declaration at second hand was re- 
ceived in evidence, as well to what he had heard, as to 
what he himself personally knew. 

Notwithstanding, therefore, the introductory part of 
this document, wherein John Troutbeck sets forth that 
he had collected the best information be could procure, 
that he had received some information from the testator, 

Samuel 



(fl) BuU.y.P,295. 
M 3 
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&muel himself, with whom lie hitd tit one time lired in 
the same country, and that he had only heard what be 
•tates, making use of the expression " it is said;** not- 
withstanding the circumstances which alone raise the 
ground of objection last referred to, I am of ophiion, 
upon the whole, that the document, proved to be in the 
handwriting of John Troutbeck, who is cerUfied by the 
master to be connected with George, is admissible, and 
good evidence to go to a jury, with the view of connecdng 
Satmiel with Getrge. All that has been said respecting 
the mistake into which the narrator certainly did &lt as 
to the degree of relationship between them, all that bas 
been said respecting the discrepancies between the nar- 
rative and the will, and the mistake of confounding 
Satimel the fether with Samuel the son, I lay entirely 
out of view ; for such observations apply not to die ad- 
missibility, but only to the credit of the documenL 



Coming now to the second branch of the question, to 
the efect, namely, of the evidence when admitted, I am 
decidedly of opinion that if this document is let in, and 
if the rest of the evidence in the cause, some parts of 

«Iiich very reniai-kabiy < 
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Samuel Tnmtbeck the testator. The issues were tried 1881. 
at the York Spring assizes in 1831, when the jury found 1. ' —' 
e verdict for the crown. v, 

ATTOBMXr« 
GfiNIftAL. 

A motion was subsequently made for a new trial ; but June is. 
the Lord Chancellor, after hearing Sir E. Sugden, Mr. 
Pottoek, Mr. Blackburn, and Mr. Siarkte in support of 
the application^ refused to disturb the verdict. 



KIDNEY V. COCKBURN. ^%i5.2i.sK 

IN this suit, which was instituted for the specific per- SembleythatiA 
.a pedigree 
formance of a contract for the purchase of certain case, state- 
freehold premises in the city of London, an important "»?"** ?>ii- 
point respecting the extent to which hearsay evidence is monumental 
admissible in cases of pedigree was very fully considered, ^n'^'h^^y 
The question arose upon the title of the Plaintiff claim- declarations 

made bv a 

ing as heir at law of a lady of the name of Christian deceased 
Kidney who died in 1826; and in order to make out his relative, are 
title in that character, it became necessary for the Plain- evidence 

tiff to show that John Kidney the Plaintiff's grandfather, ^ P'^^J? ^^ 

^ o ' respective 

and Daxid Kidney the grandfather of Christian Kidney, ages cf the 
who were admitted to have been the sons of one Jonathan ^\^^^^^ 
Kidney of Market Harborough, were born of the same refer, as well 
mother. By an order of his Honor the Vice-Chancellor, ^^ relation* 

a£Srmed by the Lord Chancellor on appeal, the parties *1*|P *® each 

other. 
were directed to proceed to a trial in the Court of Com- 
mon Pleas upon the following issue : — " Whether 
John Kidney and David Kidney, children of Jonathan 
Kidney, were brothers of the whole blood." Upon 
the trial it was established that Jonathan had been twice 
married; that his first wife died in March 1693, and his 

M 4 second 
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second wife in November 1703; and for the purpose of 
showing that his sons, David and John, must have both 
been cliildren of the first marriage, there were tendered 
■ in evidence, first, as to David (wiiose burial appeared 
from the parish register to have taken place on the 25d 
of December 1 750), certain inscriptions, one on an old 
toml><stone in the cemetery, the other on a monumental 
tablet in the church of Market Harborougk, wherein 
David was stated to have died on the 16ih of December 
1750 at the age of 64 years. There were then tendered, 
as to John (who according to the entry in the parish 
register was buried on the 9t!i of Feb/vmy 1760), various 
declarations made by a deceased grandson of John, and 
also a letter written by the same grandson many years 
ago and sent by post to his brother the PluiotiS*, stating 
that John their grandfather wns seventy years of age when 
be died. The issue was iried before Chief Justice Tindal, 
who refused to receive tlie inscriptions, declarations, and 
letter, on the ground that, aUhough admissible for the 
purpose of showing the relationship, they were not ad- 
missible as evidence lo prove the ages of the several 
parties referred to therein, these being facts which the 
learned Judge was of opinion cocdd not be proved by 
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The evidence in question was improperly rejected by 
the Judge who presided at the trial ; and if it had been 
admitted, its effect must have been decisive in the Plain-* 
tiff^s favour. There is no rule of law, which, in cases 
of pedi^pree, limits the admissibility of evidence of that 
description to the mere purpose of proving the relation- 
ship of parties : the particular nature or degree of their 
relationship, as uncle and nephew, cousins or the like, 
is as much a special &ct as their ages at a given time or 
their comparative seniority ; and it has never been con- 
tended that the statements on a toml>stone, or the 
declarations of a deceased relative, are not good evidence 
upon those points. If admissible for one, they must be 
admissible for every purpose. Where is any rational 
line to be drawn? Neither in the cases, where the 
nature and ^ect of hearsay evidence have been discussed, 
such as Goodright v. Moss (a), and Vaaies v. Your^ (6), 
nor in the answers of the Judges to the third and fourtb 
questions in the Berkeley peerage case (c\ has the dis- 
tinction taken by Chief Justice Tindal been ever hinted 
at, much less recognised. The King v. Erith ((2), which 
may seem an exception, was considered rather as a 
settlement than a pedigree case, and is therefore distin- 
guishable; besides, it has been over-ruled by Higham 
V. Ridgaay. {e) In Higham v. Ridgway hearsay evidence 
was admitted as to the time of a person's birth. And 
Herbert v. TuckaU{g\ where, in order to prove a testator 
to have been under age, an almanac containing an entry 
by his father of the date of his son's birth was produced 
on a trial at bar, and admitted to be strong evidence, is 
an express authority to the same effect. In Ryder v. 
Malbonef lately tried before Mr. Justice Littledale at the 

Stafford 
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(A) 13r«. 140. 
(c) 4CaiiijDd.409. 
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S^^brd amiaa, an inscription an a tomb-stooe, aCadng 
the death ofa par^ atthe age of ninety years, was adoutted 
evidence^ and Ibe age was in that case material. 

Hie SoUeitoT'Generat and Mr. Cocibum, amtrd. 

The gronnd of admitdng the evidence in Herbert t. 
TWotatf, and Goodright v. Moss, wbb the pecaliar tneant 
of knowledge to which the parent had access, as oppears 
from Lord EUatborough'n observations in Soe v. Aiw> 
lings, {a) The King v. Erith, however, is quite decisive^ 
and has never been over-ruled or impeached. OneofAe 
inscripdon^ is a mere copy of the other ; and « soae of 
diem are dated as late as 1770, and tbey are all app»* 
Tea^j executed by the same band, tbey cannot come 
within the description of amtemporaneoas. Neither arc 
they set up in the view of the surviving relatives^ Ihe 
'only principle on which monumental inscriptions are 
admisstble, Whilelocke v. Baker ifi) ; for at the time rcAr* 
red to, tS\. the members of the Kidney family had kug 
ceased to have tbdr residence st Market H m bo r eHg k. 
How far is the relaxation of the strict rule to be carried ? 
The silence of the books and the absence of aotbori^ 

I the subject show bpyond (iJspiitc ifmt the doctriiK 
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iui by the concnrring opinions of Mr. Justice Park iMh 
and Mr. Justice Liitledak, to whom be had submitted *^^ - 
the point ; but as the decision was a matter of great ^ 

importance, with a view to future cases, he had come to O&ttMtfr, 
the resoltttion of sending the question to the Judges of 
the Court of King's Bench, in the form of a case for 
thor opinion. 

The cause was soon afterwards compromised, sd that 
no fertfaer proceedings were had. 



The following is the material part of the order, as it 
finaUy settled by the Lord Chancellor himself: — - 



After reciting the order made by the Vice-Chan- 

ceUor for the issue, and that such issue was tried on the 

15th day of Jkn^ last, when certain documents and mi(t« 

tiers oflfered to be given in evidence by the Plaintiff were 

Tgected by the Court, and that a verdict was found for 

the Defendant, to the effect that John Kidney and David 

Kidney were not brothers of the whole blood, the decree 

stited, MS the allegation of the Plaintiff's counsel, ** That 

the Plaintiff is desirous that a new trial should be had 

of the said issue, conceiving that the question in this 

tanse is, whether the Plaintiff Thomas Kidney is the heir 

at law of Christian Kidney in the pleadings mentioned ? 

and so much of the pedigree is to be taken for admitted 

as shows that the Plaintiff Thomas Kidney was the grand* 

son dlJchn Kidney the elder, and that the said Christian 

Bdney was the grand-daughter of David Kidney the 

dder, and that the said David Kidney and John Kidney 

were sons of Jonathan Kidney of Market Harbotoughj 

^ceased; and the question is, whether the said David 

Kidney and John Kidney were brothers of the whole 

blood? 
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183 1. blood ? The following is the pedigree as applicable to 
^^"T^ this question, omitting dates, and places of births, mat- 
p. ritiges, and burials : — 

Katberiae X Jonathan ■— x Eli«ab«h 



1 



X 



, I 



John 



Jottat^n the son was buried in January 1685, Kathe- 
ritie the first wife wasi buried in March 169§, Elisabeth 
the second wife was buried in November 1703. Id order 
to show that David Kidney the elder was a sod of the 
first marriage of the said Jonathan Kidney, the father of 
David and John, there is tendered in evidence an origtnai 
inscription on a tomb in the cemetery of .S^. Mary^ be- 
longing to Market Harboraugh, which is as follom: — 
' In memory of Mr. David Kidney, [who deputed this 
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Sir Bcbert KiUj late Lord Mayor of the city of London 
[who died the 24th of November 1 770, aged thirty-three 
years] ; and of Benjamin Kite^ gentleman, brother of Sir 
Robert, [who died the 15th of July 1747f aged forty-two 
years,] — in pious remembrance of a kind father, an 
afiectionate brother, and an indulgent uncle, Benjamin 
Kidney, Esq. erects this memorial.' There is given in 
evidence an examined copy of the baptismal register at 
Market Harborougk of the said Benjamin Kidney, where- 
by it appears he was baptised the 15th of May 17S9. 
In order to show that the said John Kidney the elder 
was the son of the first marriage of the said Jonathan 
Kidney, the father of David and John, there is given in 
evidence the burial register of Jolm, whereby it appears 
be was buried on the 9th of February 1760; and there 
are tendered in evidence by a witness named Ann Kidney, 
the widow of John Hassard Kidney (the Plaintiff's 
brother), declarations often made to her by her husband 
in his life-time, that his grandfather, John Kidney the 
elder of Coventty (the brother of the said David Kidney 
the elder), was seventy years of age when he died. 
There is further tendered in evidence a letter written 
by the said John Hassard Kidney to the Plaintiff Thomas 
Kidney dated the 24th of April 1788, and bearing the 
general post-mark, in which the said John Hassard 
Kidney states the age of his grandfather, the said John 
Kidney, when his said grandfather died, to be seventy 
years. If the passages within the brackets in the said 
inscriptions on the tomb and monument are received, 
they would show by a reference to the age and time of 
death of David that he was born in the year 1686, and, 
consequently, that he was a son of the first marriage. If 
the said declarations made verbally and by letter are 
received, they would show by reference to the age of 
John at the time of his burial that he was born in the 
year 1690, and, consequently, that he was a son of the 

first 
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199t> first mairiage. The admissibility of the passages in the 



BJBHKf 



monumeDt not included in the brackets is not in dispute; 
and t}ie question for the opinion of the Court is, whe- 
^'"^"'^ ther the passages in the said inscriptions on the totnb 
and moDument enclosed in brackets, and the said declar- 
ations offered to be proved by the witness Ann Kidnt^ 
and the letter of JcJm Hassard Kidney, or either sod 
which of them, be admissible in evidence to prove the 
1 pedigree in dispute? It was therefore prayed that a 
new trial of the said issue may be had ; whereupon, and 
upon bearinf^ &c. His Lordship doth order that a caaa 
be nude for th« opinion of the Judges of the Court of 
King's Bench, and that the question be, whether or not 
the passages in the said inscriptions on the tomb aai) 
monument enclosed in brackets, and the said deeUnr 
tioDS oBered to be proved by the witness jlitn Kidii^ 
and the letter of John Hassard Kidney, or eitbtf and 
which of them, be admissible in evidence to pion tb* 
pedi^^ree in dispute" Sk. 
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18S1. 



STANTON V. HALL* ivi'fj 15. 

1851. 
Jaii.91,99.S4. 

FOHN HALL the elder devised to trustees certaiq Devise of 

messuages, tenements, and hereditaments, whereof jj^^iji^™** 

he was seised io^fise^ to hold the satoe unto the said truft^topsj 

and the snrrivor of them, and the heirs of profits to J. 

§urmor, upon trust to pay and apply the reutSi ^* ^?J^^^ 

and profits of the said messuages, &c«, into the should at- 

hands of his son John HalL or to permit and ^"P* *<> ■•• 

' '^ sign the same, 

bis said son to take and receive the said rentSp or should 

and profits, to and for his own use and benefit of banlo^pt^ 

iar bis life, but so as the same should not be assignable p^ become 

by htm or liable to his debts or engagements ; and in upon trust to 

ease his said son should at any time become insolvent, pay thereout 

, . n , to the wife of 

and execute any assignment or other instrument for the J. H, an an- 
benefit of his creditors; or should commit any act of Surinff^hb^Ulfe. 
baokruptqr, and be thereupon declared a bankrupt; or and after his 
should assign over the said rents; then out of the rents, annuity'of 
iftsses, and profits of his said messuages, &c« to pay and ^' ^?"°S 
apply one annuity or clear yearly sum of 100/. unto the hood, and 
wife of bis said son, in case she should be living, upon o^^^^ 

any of soch events as aforesaid happening ; the said as to the 

•._ 1 A u • J ^ L t_ • residue for 

aDnaiQr or yearly sum to be paid to her or her assigns ^^ children 

for the term of the life of his said son; and after the of the mar- 
death of his said son, upon trust to pay and apply one ^Heid, that 
annuity or yearly sum of 80/. to her and her assigns, so ^^.^"'^ 

long not the sepa- 
rate estate of 
the wife, bot passed by the husband's assignment to a purchaser for value; and. 
that as against such purchaser, the wife had no equity for a settlement out of 
the annuity. 

* Tbb and several subsequent her equity to a settlement, it has 
cttes^ relating to the wife's se- been considered expedient to re- 
pualc eitate, and the nAture of port together. 
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loDg only as sbe sliould continue liis widow. And after 
any of such events as aforesaid happeninfr, and subject to 
such annuities and charged therewith, the said trustees 
were to stand sdsed and possessed of the said herediu- 
ments and premises, upon trust for all and every the 
children of his said son, in manner therein mentioned, 
with benefit of survivorship and accruer, &c. 

On the death of the testator, John Hall the younger 
was let into possession of the devised estates. During 
his continuance in possession, he represented himself to 
be the absolute owner of the property; and in that 
character executed a deed, purporting to convey the fiee- 
simple of the devised estates to a mortgngee; — a fraud 
which he was enabled to practise the more easily, as he 
bore the same name with his father the testator, and 
suppressed nil mention of the will. Some time after- 
wards, John Hall the younger look the benefit of the In- 
solvent Debtors' Act ; And this suit being then instituted 
by the incumbrancer for the purpose of enforcing bis 
security over all the interest, whatever it might b^ whidi 
John Hall the younger took under the devise, the ques- 
tion came ultimately to be, whether, in the event which 
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The application for a receiver having been renewed 1881. 
before the Lord Chancellor, it was agreed, after some 
discussion, that as there was no evidence to be adduced 
In the cause, it would be expedient, for the sake of avoid-* 
iog delay and expense, to argue the question upon the 
merits, and to consider the judgment given upon the 
motion as if it were the decree pronounced at the hear- 
ings so as finally to decide the cause. 

Sir E. Sugdm and Mr. Chingj for the Plaintiff^ con- 
tended that the question was not what the testator by 
the particular form or phraseology of the limitations had 
intaided to do, but what he had actually done. It was 
not enough to shew a probable intention to exclude the 
jm mariii from the property of the wife : the language 
used must be sufficiently strong to prevent the possibility 
of its attaching; the object being to deprive the husband 
of his legal rights, by creating a separate beneficial 
interest in the wife, as if she were sui jurist in a manner 
unknown and repugnant to the principles of the com- 
mon law. To effect such an object no particular form 
mig^t be necessary, but the expressions, whatever they 
were, must amount to a total exclusion of the husband; 
as for example, the phrases ^' to the sole" or *^ to the 
separate use " of the wife, or ^' to be at her disposal " 
and ^' independent of her husband. Ex parte Ray. (a) 
The case of Johnes v. Lockkart (i), cited in Ex parte Ray^ 
was mis-stated in the report; but the error was pointed 
oat and corrected in Wills v. Sayers (c), and the notion 
that a gift to a Jeme covert for her own use gave her a 
leparate estate, was afterwards exploded in Roberts v. 
Spker. (d) In Paciwood v. Maddison (e), a legacy to a 

married 

(a) 1 Modi, 199. (c) 4 Madd, 409. 

(ft) Correctly tUted id Mr. (d) S Madd.A9\. 

^dfs note* 5 Br, C. C. 3S3. {e) l Sim. ^ Si. 852. 

Vol. II. N 
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married woman, for her support, to be secured by an 
annuity, was held to vest in the husband, and pass by 
his assignment. The rule to be collected from all the 
authorities was, that in order to vest tlie property in the 
wif^ to her separate use, the instrument must be so 
expressed as to be inconsistent with any other rational 
construction. There was, however, nothing irratiuMl 
in supposing the existence of an intention which the 
testator had, from ignorance, n^lected the proper means 
of executing ; as appeared from an analogous case of 
frequent occurrence, where a clause of forfeiture tailed 
of effect for want of the necessary limitation over. No 
case went the length of deciding that a proviso, devesting 
B husband of a beneficial interest in property, and there- 
upon vesting it in the wife, should be construed as 
giving her the property to her sole and separate use: 
and courts of equity, which had already gone quite 
far enough in relaxing the strictness of the law on this 
subject, would not now be disposed to carry the relax< 
adon tarther. 

Mr. Knight and Mr. K. Parker^ for the Defiukdant, 
Mrs. HaU. 
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^Fendant is faere seeking to defeat a I^^l right, does 1831. 
not apply; for the legal estate is in trustees, and the 
interest, whatever it be, which the husband and wife are 
to possess, is equitable only. The limitation is to the 
wife, in opposition and contradistinction to the previous 
limitadon to the husband. The subject matter of the 
gift is, by express words, taken from him upon the hap- 
peoiog of a certain event; and in words equally express, 
a portion of it is thereupon directed to be paid and 
applied to the wife during the continuance of the cover- 
ture; and at the husband's decease her allowance b to 
be reduced from 100/. to 30/. a year. All these circum- 
stances raise an irresistible implication that the testator 
meant to bestow on Mrs. Hall^ in the event which he 
apprehended and therefore provided for, of the son^s 
bankruptcy or insolvency, a separate property in the 
annuity which she might employ at her discretion in the 
support of herself and her husband. Any other con- 
struction would be irrational and absurd ; for, besides 
disappointing what was the obvious intention of the 
donor, it would render the clause of limitation over 
absolutely null. The conveyance made by John Hall 
the younger to the Plaintiff, was ipso facto void; and, 
by the express provision of the will, operated as a for- 
feiture of all his interest^ for the benefit in part of the 
wife ; but what would that forfeiture and the limitation 
over avail, if the partial interest thereby vested in her, 
were to be instantly re-transferred to the husband, in 
order to become once more, by a sort of equitable fic- 
tion, the subject of his original assignment? Nothing 
could be more directly adverse to the avowed purpose 
of the testator. 

Sir E. Sugdenj in reply. 



N 2 The 



Sec. H. 
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The Lord Chancellor said it was clear that no 
particular form of words was necessary in order to vest 
property in a married woman to her separate use. That 
intention, although not expressed in terms, might still 
be inferred from the nature of the provisoes annexed to 
the gift; as where, for example, the direction was that 
the property should be at the wife's own disposal, or 
that her receipts should be a good discharge; circum- 
stances which raised a manifest implication that the 
marital right was meant to be excluded. In the present 
case, however, nothing appeared upon the language or 
lunitations of the will, from which such an inference 
could be safely drawn, and a receiver must therefore be 
appointed. 



The cause was brought oo again, for the purpose of 
having it determined how far Mrs. Hall was entided to 
claim a settlement out of the annuity; a point which 
bad been postponed till the decision <^ the general 
question. 




Tlu: 
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Mr. Knight and Mr. K. Parker ^ contrd. 1831. 

Till that case was decided the rule was laid dpwn 
broadly, that the wife's equity for a settlement out of her 
chases in action must invariably prevail against assignees 
for valuable consideration, Pope v. Crashaw {a) ; and 
it is impossible to suggest a reason why it should not 
apply to a life interest in such property as well as to 
interests of a larger description. Elliott v. Cordell first 
attempted to introduce the distinction, for which no 
previous authority can be cited, and which is entirely at 
variance with principle. The notion that a husband, by 
maintaining his wife, becomes, as it were, a purchaser 
of her life estate, and, therefore, capable of assigning it, 
was suggested in Pryor v. HiU{b\ before Lord Alvan^ 
Uyy but without success. 

Elliott V. Cordell merely decided that the Court 
would not, at the suit of a married woman, compel a 
settlement out of choses in actiofi bequeathed to her for 
life, against the particular assignee: but the reasoning on 
which the judgment proceeds would justify a contrary 
decision in the present case; for the Master of the Rolls 
drew a marked distinction between an assignment by 
the husband to a purchaser for value^ before he had 
£Euled in supporting the wife, and the general assignment 
in bankruptcy, from which his incapacity to support 
her followed as a necessary consequence. Here, the 
very act by which the title of the Plaintiff was created 
constituted a forfeiture on the part of the husband, and 
deprived him of the means of maintaining his wife ; so 
that the Plaintiff is to be considered rather in the light 
of a general than a particular assignee. 



(€) 4 Bro, C. C. 526. {b) i Bro. C. C. 159. 

N 3 
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T^e LoED Chancellor. 

This case involves the question how far a married 
woman, to whom an annuity for life was bequeathed in 
terms which hav.e been adjudged not to vest it in her at 
her separate estate, is entitled to claim a settlement ODt 
of it, against one who was a purchaser for valuable con- 
sideration from her husband, the husband having aftei^ 
wards become insolvent. And as EUioit v. CordeU, if 
it should be held to be law, decides the question, I 
have looked with some attention into that case, and alio 
into the former authorities; and I find no warrant for 
supposing that Elliott v. CordeU introduced any new 
doctnne upon the subject The same doctrine, in prin- 
ciple, was recognised long before by Sir fT. Grant, 
although, undoubtedly, neither in Mitford v. Mif^rd(a), 
nor in Wright v. Morley (i), was the point raised and 
disposed of formally. It was, however, repeatedly re- 
ferred to in those cases ; and it is perfectly plain, from 
the language there used, that the opinion of Sr W. 
Grant would have excluded the wife's claim as against 
particular assignees. If the question were now for the 
first time raised, whether courts of equi^ had not gone 
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18S1. 



TYLER V. LAKE. ^««w< i2f. 

T^Y a settlement executed in August 1825) the Ho- Lands were 

nourable Catharine Tyler, widow, conveyed certain [^y,^ aftS^he 

estates to trustees and their heirs, upon trust, immedi- death of the 

atelj after her decease, to sell and dispose of the said the same and 

estates, and after payiuir off the incumbrances affecting distribute the 
^ r J ry © proceeds 

the same, to stand possessed of the surplus produce of among all 
soch sale, and of the rents and profits in the meantime, the settlor's 
open further trust, to distribute the residue of the mnaiim; and 
monies to arise therefrom, among all the sons and ghj^oftwo 
daughters of the said Catharine Tylers namely, John who were 
3^{fr, Catharine, the wife of John Cooke, Betty Maria, women the 

the wife of John G. Anthony, Barbara Tyler, William trustees were 

, rri 1 directed to 

Tyler, Caroline Tyler, Mary Jane T^ler, and Caroline pav the same 

Ann Tyler, if all of them should be then living, in equal '^wn^Jp^ 

proportions, share and share alike, but subject to the and respective 

limitations and declarations thereinafter contained con- fo "their^ow 

ceming the same respectively, (that is to say,) as to the use and bene- 

shares and proportions of Catharine Cooke and Betty ^^ ^^y 

Maria Anthony respectively, " in trust to pay the same *{j**"^ ^^ 

into their own proper and respective hands, to and for pay their 

their own respective use and benefit, in case they should *u»'*c8 to their 

respecuve 

respectively be living at the time of the decease of the said hu&bands for 
Catharine Tyler, or the time of payment or distribution and^b^^^t"*^ 
of the said monies ;" but in case either of them should Held, that 
oe then dead, then the share of such of them as should ^id not vest 
be then dead should be payable to their respective hus- '" the married 
bands, the said John Cooke and John G. Anthony, if their separate 
then living, •* to and for their own respective use and "•®' 
benefit absolutely," but in case they or either of them 
the said John Cooke and John 6. Anthony should also 

N 4 have 
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have departed this lire, leaving lawful isfsue by their said 
respective wives, then their respective shares were di- 
rected to go over and be paid to and among their 
children respectively in manner therein mentioned. By 
subsequent clauses in the settlement, the shares of the 
four unmarried daughters were directed to be laid out 
in the funds, or on mortgage, and the dividends and 
interest to be paid and applied to them or th^r as- 
signs, " to and for their own proper and respective 
use and benefit," during their respective lives, with a 
power of appointment by deed or will. The share of 
the son, John Tt/ler, was in like manner directed to be 
invested, and the interest and dividends to be paid to 
him " for his own proper use and benefit," with certain 
remainders over in trust for his children. And lastly 
the share of the other son, William Tyler^ was directed 
to be held by the trustees upon trust to " pay the same 
into the proper hands of the said William T^er, to and 
for his own use and benefit," in case he should be 
living at the death of the settlor, but if he should be 
then dead, his share was to be invested upon certain 
trusts for the benefit of his wife and femily as theron 
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rapt was entitled to the said one eighth share of the 1891. 
produce and rents, in right^of his wife Betty Maria, and 
the Vice-Chancellor allowed the exception, (a) 

Mrs. Anthory appealed from that decision. 

Mr. Pepys and Mr. Girdlestone^ for Mrs. Anthony^ con- 
tended that, looking as well to the general frame of the 
settlement, as to the very special nature of the proviso 
which accompanied the trust for the married daughters, 
there could be no reasonable doubt of the donor's in- 
tention to exclude their husbands from acquiring any in- 
terest in the settled property so long as those daughters 
were alive. This was clearly to be inferred from the 
sobsequent limitation in the deed, whereby the husbands, 
in the event of their surviving, took by express gift the 
identical interest in the property which had been pre- 
viously limited to their wives. Stanton v. HaU {b) had 
been strongly relied upon in the Court below as n^;a- 
tiving such an inference; but that case did not, like the 
present, contain a distinct clause, that the share of the 
wife should be paid into her own proper hands, to and 
for her own use and benefit. If any doubt remained 
upon the effect of the successive limitations, that clause 
must completely remove it. A gift to a married woman, 
to be paid into her own proper hands, could have no 
other possible meaning than that the payment should 
be made personally to her, and that the right to receive 
it should vest in her to the exclusion of her husband. 
Hartley v. Hurle{c) was a direct recognition of the 
principle. Hooey v. Blakeman (d), Ijumh v. Milnes. {e) 
It followed, as a necessary consequence, that she, and 

not 

(a) 4 Sim. 144. where the set- (c) S VeM,S40,; and see IsVes, 
tleroent is set out more fully. 434. 

(b) Anii, p. 175. (d) 9 Fet. 524. 

(e) $ Fes. 517.* 
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not the bpsband, was the person competent to give re* 
ceipts to the trustees, a direction which had always 
been Held to vest a separate estate in the wife. The 
Bubset]iient words, " to and for her own use and be- 
nefit," would, if that were required, come forcibly in 
aid of the construction ff^ea to the preceding passage ; 
Adamson v. Armilage. {a) Wills v, Sayer (b), and Roberts 
T. Spicer{c\ which apparently deny the effect of the 
word *' own" in a gift of this kind, turned upon the 
feet that there the testators plainly shewed, from the 
language of other parts of the instrument, that they did 
not mean to use it in a strict sense. It was unnecessary 
to go through the cases, which were all ably collected 
in Bi^>er (d) ; but the general doctrine to be extracted 
from the whole was this, that the Court would infer an 
intention to exclude the husband from any circum- 
stances or expres^ons which were inconsistent with the 
full enjoyment of the marital rights. Darley v. Darley{di, 
WagstafY. Smith, {fj 

Sir E. Sugden, Mr. Knight, and Mr. James CampbeU, 
who appeared on the other side, were not called nptm 
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as it sanctions the doctrine, that if a sufficient strength 18S1. 
of negative words is not to be found in the gift or limit- 
ation, you are not allowed to fish about for indications 
of intention from other parts of the instrument : to that 
extent it is an authority for excluding any positive infer* 
ence which might be drawn from the words here relied 
on, — **as to the shares and proportions of Catharine 
Cooke and Betty Maria Anthony respectively, in trust to 
pay the same into their own proper and respective hands, 
to and for their own respective use and benefit" 

This clause is materially difi*erent in its expression, 
and may be said to be more exclusive than the language 
of the will in Stanton v. HalL It consists of two parts, 
the direction to pay the rents and profits into their own 
proper and respective hands, and the direction that 
the payment shall be for their own respective use and 
benefit. 

With regard to the latter, I can easily understand the 
argument that the word '^ own" may at one time have 
been held in law to be synonymous with ^' sole :" but 
after it has been solenmly decided, as it was by the pre- 
sent Master of the Rolls in Wills v. Sat/erSf and Roberts 
V. SpiceTy that that expression standing alone is not 
sufficient to exclude the marital right, and that in this 
respect *^ sole" is a phrase of greater efficacy, I should 
hold it to be a less sound principle of construction 
to return to what may have been the old rule, than 
to adhere to the authority of these modem cases. 

Neither do I think that the direction which is super- 
added, — ** to pay the shares into their own proper 
hands,'' — either taken singly or in connection with the 
rest of the clause, is sufficient to create a separate estate 
m the wife. The only authority cited for such a pro- 
position 
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position is Hartley v. Hurle, whicli was a case under 
peculiar circumstances, and in which that was not tfae 
point principally considered. It is entirely a mistake (o 
suppose that Ltwib v. Milties decided any thing of the 
kind. The rule laid down long ago by Sir H. Grim- 
ston, when he said in a case somewhat similar (a), that 
where there were no n^2;ative words in the will to ex- 
clude the husband, he could not deprive him of his Ic^ 
rights, — a principle distinctly recognized in fVills t. 
Sai/ers and Roberts v. Spicer, — is directly opposed to ibe 
construction here contended for. I take the prin<npl^ 
therefore, to be now thoroughly established, that courts 
of equity will not deprive the husband of his rights at 
law, unless there appears to be a clear iutention mani- 
fested by the testator that the husband should be so ex- 
cluded. 

If these be the principles that reguUte the construC' 
tion of a will, how much more forcibly ought they to 
apply to a case like the present, of a limitation contained 
in a deed ? I have looked into the authorities referred 
to of Hofxsf V. hlakejnan^ which bore some resemblance 
to thp case at liiir, and IVagstoff v. Smith, where the 
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may be directed to be paid into tlie proper hands of the 1831. 
wife, and yet she may be incompetent to give a receipt 
to the trustees. Probably the words were used without 
any very distinct perception of their meaning (a): '^ pro- 
per" is the Latin form of the word ** own," and can 
mean nothing more. 

On the principle, then, which requires the husband to 
be excluded by expressions that leave no doubt of the 
intention, and which forbids the Court to speculate on 
what the probable object of the donor might have been, 
and not on the authority o( Stanton v. Hallj unless in as 
&r as it sanctions that doctrine, I have no hesitation in 
affirming the Vice Chancellor's judgment. 

(a) It it to be observed, that to IVilUam Tyler, although his 
thu opinion deriyes confirmation Lordship did not advert to that 
from the language of the gift circumstance in his judgment. 
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FENNER V. TAYLOR. 



A huilMDd, 

wu entitled 
to a fund in 
court, tigned 



I ■fter 
muriRge, 
■grecinE to 
•e<nire naif 
iier property 
on beneir; 
Hdd, (reTei* 
jn^ the de- 
diion of the 
Court below,) 
that it WM 



ethii 



■nd tiMt anj 
benefit whicli 
ber cbildren 
might have 
taken under 



^T^HE circumstanceii under which the question in tfatg 
^ case came before the Court, are correctly stated id 
Mr. Simon^a report, vol 1. p. 169. 

The Vice-Chancellor having decided that the agree- 
ment of the husband enured for the benefit of the 
chiidreo, and that the wife was incompetent to waive 
it, an appeal was brought from his Honor's jud^ 
ment. 

Sir E. Sugden and Mr. Roupell, for the appeal, ob- 
served, that there were two points to be coDsideied: 
first, whether the agreement which formed the basis of 
the proposed settlement was a contract binding upon the 
husband ; and next, supposing it to be so, whether it 
could be waived by the wite, who was now willing that 
the fund to which it referred, should be paid to her 
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as such, (a) In this conflict of .opinion between two 
eminent judges, it became necessary to consider how 
the matter stood upon principle. In an ordinary case, 
the agreement would be of no value, and could not be 
executed, inasmuch as it contained no precise or suflB« 
dent description of the property to be settled. It wasy 
besides, an instrument purely voluntary, and though it 
might possibly be enforced against the grantor, if made 
in fiivour of parties for whom there was a moral obli- 
gation to provide, such as a wife or children, still it 
could not be carried beyond the actual terms expressed 
in it, and these referred solely to the wife, who being 
alooe interested would surely have a right to forego the 
benefit if she pleased. In point of &ct, the wife never 
accepted, and she now distinctly repudiated it; and if 
she took nothing under the agreement, much less could 
her children, whose only claim was derived through 
her, and who were never within the contemplation of 
the parties. The case of Ex parte Gardner (6), relied 
upon in the court below, was very different in its circuoH 
stances, and had no application. That was the case 
of a husband undertaking to settle an estate of his own 
upon bis wife and family in strict settlement, in consider- 
ation of obtaining the wife's property. The proposals, 
signed by both parties, had been carried in before the 
Master, and the Court would not afterwards permit the 
husband to escape from his engagement, by accepting 
the waiver of the wife. The children were there pro- 
vided for in express words: whereas here the memo- 
randum was confined strictly to the wife, for whom only, 
therefore, the settlement (which would be to her sole 
and separate use) could be enforced. The Vice-Chan- 
edlor apparently considered this agreement as substituted 

for 



18S1. 



(•) Reg. Lib. 1812. A. fol. 
939. under the name of Fermer 
^»TkcmpiOH. 



(b) 2 Fes. Sea, 61 U 
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for the wife's equity, and thence he drew an inference 
that the benefit of a settlement, made in pursuance of it, 
ought to be extended to the children of the marriage. 
But if it were a mere substitution, his Honor's argu- 
ment was inconsistent : for as a wife may clearly waire 
the benefit of her equity for herself, up to the last moment 
before the order for the setdement has been pronounced, 
and by doing so will defeat the equity of ber children ; 
the wwver of this agreement by the wife ought of course 
to be equally effectual against the interests all^d to be 
created by way of substituuon for that equity, Murray t. 
hard mbank. (a) 

Mr. TVeslovc contra, in addition to the cases ated 
on the former argument, relied upon Barker v. Lea (ft) 
as an authority to shew that a married woman having 
once asserted her equity to a settlement cannot afterwards 
be permitted by any act of hers to destroy the rights 
which her claim has vested in her children. Scrivat t. 
Ta^ {c), Steinmetz v. Haltkin. (<0 

The X^RD Chancellor. 

Befwe ddivering my ciet 
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on the former, and because the reported judgment of 
Sir fV. Grant in the latter contains a remark which 
would seem to set Lord Hardwicke and Lord Eldoti at 
variance. Upon looking into the report of Murray v. 
Lord Elibank (a), when the cause first came before Lord 
Eldon^ we find his lordship laying it down clearly that 
although the wife, if she please, may call for a declara- 
tion that she is entitled to a provision out of the fund 
for herself and her children, it is nevertheless competent 
to her, even after an order for a settlement is completed, 
to waive that equity for herself and her issue. If a set- 
tlement be insisted upon, it must be for the benefit of 
the children as well as of the wife, but (to use his lord- 
ships words) *^ if the issue have a right against the 
fiuher, it is dependent altogether on the will of tlie 
mother." In a subsequent stage of the same cause. Sir 
W. Grant observes, ** It seems to be assumed in the 
argument both here and before Lord Eldon^ that it was 
competent to the mother to waive the setdement at any 
tUD^ before it was actually completed : that is, even 
after a proposal given in by the husband. Lord Hard^ 
wicke, however, determined the contrary', stating, that 
though the wife might give up her interest in the money, 
if she pleased, yet nobody could consent for the children, 
which may be. That does not directly apply to this 
case; as, I believe, no proposal was laid before the mas- 
ter in this case." (6) When we refer to what Lord Etdon 
aaji, he certainly does not state in terms that if the pro- 
posal had been carried in, it might still be waived, 
although his language seems capable of that construc- 
tion* But with respect to Ex parte Gardner, to which 
Sir W, Grant refers, as a contrary determination of Lord 
Hardmicke, it is quite unnecessary for me to impeach 

the 



1831. 




(a) 10 Vet. 64. 

Vol. IL 



(b) 13 Vet, 5, 6. 
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The judgment pronounced upon that occasion, comingi 
as it did, from the same eminent Judge who had so re- 
cently considered the whole of this subject in the latter 
stage of Murray v. Lord Elibanky is entitled to no ordinary 
weight ( more especially when it is recollected that Sir 
TV. Grant carried the respect due to voluntary convey- 
ances to its utmost limits, and that his decision in Sloane 
V. Cadogan{a) pushed that doctrine at least as far^ 
perhaps I might say farther, than any of the preceding 
authorities had gone. Upon these grounds I am of 
opinion that the order of the Court below must be 
reversed* 
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FSMMXft 
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The cause came on again at the Rolls, upon a petition 
praying that another portion of the same fund might be 
paid out to the husband with the consent of the wife^ 
On that occasion, the proceedings which had taken 
place before the Lord Chancellor were stated to His 
Honor, who expressed a wish that the petition should 
stand over, in order that he might consider the point 
farther, and have time to look into the authorities* 



1853. 
Februarjf, 



The Master of the Rolls, in acceding to the prayeif 
of the petition, observed, that when he refused the 
former application he was not aware that the precise 
point had been already decided by Sir W. Grants in 
this very cause, in favour of the wife's right to waive 
a settlement founded on the identical agreement here 
in question, and that that fact was first brought to his 
knowledge by the judgment of the Lord Chancellor. 
Whatever^ therefore, his own individual opinion might 

be 

(a) Sugd. V. P. Appendix, 817. 
O 2 



Mardk 12. 



CASES IN CHANCERY. 197 

1891. 



WOODMEStON V. WALKER. ^ous. 

Feb. 15. 

L.C. 
'T^HE testator, Henry Watson^ disposed of one third Aug. is. 15. 

part of his residuary estate in the following man- a testator 

ner : — " One other full and equal third part thereof 1 *^"*^ .^''?^ 

^ '^ ^ one third of 

hereby direct to be laid out by my executors in the his residiianr 
purchase of a government annuity for the life of my ^^J|^^^ \^ 
sister Rebecca Woodmeston ; which annuity so to be pur- the purchase 
chased I hereby give and bequeath unto my sister for the life of 

Rebecca, to and for her own sole and separate use and * female, who 

was single at 
benefit, and independent of any husband she may the date of the 

happen to marry; and I direct that her receipt or J^*\2"1'S* 

recefpts, notwithstanding her coverture, shall be good testator, and 

and sufficient discharge and discharges for the same, he eavetoSer 

and to be for her personal benefit and maintenance, separate use, 

and without power for her to assign or sell the same by dent of a^ " 

way of anticipation or otherwise.** husband she 

'' "^ might happen 

to marry, and 

Rebecca Woodmeston was a widow at the date of the ;^>tbout power 

to sell or 

will, and had continued so ever since ; and she filed assign the 
the present bill, praying to have it declared that she Jfrfr^tion."' 

was entitled absolutely to the one thini part of the The Master of 

. . .1 / the Rolls, 

teatators residuary estate. upon the 

ground that 
the restraint 

Mr. Bickersteth and Mr. Bacon, for the Plaintifil against aliena- 

tion or antici- 

It is an established principle of the Court, that where pation would 

an annuity is directed to be purchased, and the annility, caseof fbture 
if purchased, might be immediately sold by the person ^^^» 

to whom it is given, the annuitant is entitled to take orderpayment 

^lig to the legatee 
of the pnee 
whicb would 

be paid for the annuity. But the Lord Chancellor held that she was entitled, if she 

chose, to the fund at once, without having it laid out, and that this option was not 

aflected by the clause against anticipation. 

O 8 



CASES IN CHANCERY. 199 

coverture with any husband whom the annuitant may 1 SSI- 
happen to marry. -J '^ ■- 

V. 

If the Plaintiff had been actually married at the Walem. 
death of the testator, it is admitted that the restraint 
would have been good ; and the question is, whether a 
testator can impose such a restraint with respect to a 
future marriage ? At law a wife can have no separate 
estate ; and it is only by the principles of a court of 
equity that such an estate is permitted, for protection 
against the legal rights of the husband. To give full 
effect to that protection, the rule in equity permits a 
restraint upon the power of disposition, which would 
be invalid in any other case ; and I cannot satisfy 
myself that there is any substantive distinction between 
a present coverture and a future coverture. It is a 
familiar case, that where the interest of a legacy is given 
to an unmarried female for life, to her separate use, in 
case of coverture, and the power of sale or anticipation is 
restrained, then, in case of a future marriage, and a sale 
or anticipation of the interest during the coverture, this 
Court holds that sale or anticipation void, although by 
the terms of the will the life-interest of the legatee is 
not limited over upon that event ; and no right accrues 
by tlie prohibited act to any other person. That doc- 
trine applies to the present case, where one argument is, 
that the Plaintiff is solely interested in the annuity. 

Upon the whole, in the absence of authority to sup- 
port the claim of the Plaintiff, I am not prepared to say 
that, upon the doctrines of this Court, the power of dis- 
position which is incident to property may not be re- 
strained in the case of the future marriage of a female 
who is single at the time of the gift. 
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pening of which the original estate is to determine, and 1891. 
a new estate to vest in another party. Without such a ^ ' ' 
gift over, the strongest words of prohibition are ineflfec* «. 

tual. {a) The doctrine introduced by Courts of Equity '^^^"»« 
with respect to the interests of married women, so far 
from being an infringement of the principle, are perfectly 
consistent with it, and supply neither argument nor 
analogy in favour of His Honor's judgment. Lord 
EUorif following Lord Thinicfw^ held that the interest 
which a married woman took in property settled to her 
separate use, was purely the creature of equity, which 
this Court was therefore at liberty to mould and deal 
iwith, as might be deemed best for her advantage, or most 
agreeable to the wishes of the 4onor. Accordingly, 
ivith respect to property which is so settled, the Court 
considers the wife as a feme soUj notwithstanding her 
coverture, and there, the restriction ob aUenation is 
allowed ; whereas here, the Plaintiff being a Jetne soUf 
and of course sui juris at law, the power of the Court b 
not required for her .assistance or protection, and the 
restriction cannot be effectually imposed. The very 
point was decided in Barton v. Briscoe (A), where Sir 
7** Phaner held that the restraint on anticipation by a 
wife ceased upon the husband's death ; and that decision 
was approved and followed by Lord Giffbrd. It may 
be said, that as the words of this proviso point to any 
future coverture, the restriction will attach upon the 
Plaintiff the instant she marries a second husband, and 
^bat the Court looking to that contingency, will protect 
the executors in their refusal to transfer the fund. For 
auch a proposition, however, no authority can be adduced. 
The language of the judgment in Barton v. Briscoe is 
jdirectly opposed to it, and the existence of a desultory 

and 

(a) Lear y. Leggett, 1 Russ. 4* (^) Jae, 60Z, 

M* 690. and the cas^ there citecL 
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fluence to which coverture, whether present or prospec- 18S1. 
tive, may expose her. In Barton v. Briscoe^ the pro- ^ * ' 
hibition was confined to the then subsisting marriage, v. 

and the judgment only decided, what nobody disputes, 
that, in the absence of a special restriction, ajetne sole 
standi in the same situation as a male. It is not to be 
denied that the instrument, whether deed or will, might 
divide the quantity of interest given into periods, so as 
indirectly to effect the desired result, — by limiting it, 
for example, to the party so long as she continued a 
Jeme solCf with a direction that when she became covert 
it should vest, ioties juoties, in trustees for her separate 
use, without power to anticipate. In substance that is 
done here. The Plaintiff, therefore, would have power 
to dispose of her annuity till her marriage, and the in- 
stant that event took place the restraint upon anticipa- 
tion would attach. 

It is quite immaterial, however, whether a shifting re- 
striction of this kind is, or is not effectual ; for the real 
question for the Court is, what was the intention of the 
testator, as it is to be inferred from these peculiar pro- 
visions. There is nothing which prevents a testator from 
imposing it, as a necessary condition of his bounty, that 
the gift shall be taken in whatever form and mode his 
prudence or caprice may dictate ; provided only he ex- 
press his purpose with sufficient clearness. Here it is 
impossible to doubt that the ruling idea in the testator's 
mind was, to secure to his sister for her life a competent 
and permanent provision, which should give her no 
trouble in the management, which she should have little 
temptation to dissipate, and of which no after^taken 
husband should be able to deprive her. 
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TV Lord Chancellor. 

The question ia this case is, whether a prohibitkm 
against antidpation, annexed to a provision bequeathed 
to a woman for her separate use, notwithstanding anj 
coverture, and she being at the time and still continuing 
unmarried,' — whether that prohibiUoo so modifies the 
nature of the proper^ bequeathed, as to render the in- 
terest whicli she takes incapable of being aliened. 

The rule of law which prevents a par^ irom imposing 
fetters upon property inconsistent with the uature of 
the interest given, Is precisely the sam^ I apprehend, in 
personal as in real estate. Thus, where the subject is s 
personal chattel, it is impossible so to tie up the ate «od 
enjoymmt of it, as to create in Ibe donee a life-estate 
which he may not alien : although the object may be 
attained indirectly, in a manner consistent with die 
known rules of law, by annexing to the gift a farfeiture 
or defeasance on the happening of a particular events or 
on a particular act being done ; for in diat case the 
donee lakes by the limitation a certain estate, of wbkh 
the event or act is the measure; and upon the happeniif 
of tlie evciil. or the «]oin..r „f tliR net, a now and disi 
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* In this Court it has been bdd, that where property 18S1. 
U giYOD to a married woman to her sole and separate ^ ' ' ^ 
use, alienation may be prohibited in respect of the pro- v. 

perty so settled, without annexing any limitation over, 
to operate by way of defeasance of the first estate; and 
the ground on which that has been supported by Lord 
Eldon and Lord Thurhw appears to be clearly con* 
sbtent with itself and with legal principle^ but to have 
BO i^Iication to the present case. 

Baron and Jeme being one person in law, no separate 
estate could at law be enjoyed by the wife against the 
husband, so as not to be liable to his engagements or 
control. Nor was it till after a considerable struggle 
(as appears from the language of Lord Cowper in 
Harvey v. Hatvey (a) ), that courts of equity ventured 
to introduce a different doctrine, and to hold that per- 
sonal chattels might be so given to a married woman as 
to vest in her alone, to the entire exclusion of her hus- 
band. That doctrine^ however, has now been long 
established, insomuch that it has in later times become 
a rq^lar mode of settling property on a Jime caoeri^ to 
convey it by such a form of words as shall expressly 
exclude the marital right, and place her, in respect of 
that property, exactly in the condition of ^feme sole. 

As the separate estate of the wife was thus the inven- 
tion of equity, it followed, that the same court which in- 
vented^ might mould and modify its own creation in what<» 
ev«r manner it thought fit. It is by force of the donor's 
intention, to which in the case of a feme covert equity 
givses effect, that, contrary to the rule of law, a married 
woman is permitted to hold property in this peculiar 
manner. And it is strictly in accordance with the same 

principle 

(a) 1 P, WfM. 1 95. 
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principle that equity allows such restrictions to be im- 
posed on the separate interest thus given, aS) by qasU^ 
ing the extent of her dominion over it, may, in the 
judgment of the settlor or testator, best secure to the 
object of his boonty the full and uncontrolled eojoy- 
nent of the property for her own bmefit. It was apon 
diis ground that a proviso prohibiting the wife flv»n aUeo- 
ing her separate estate, or a clause against anticipfiUoD, is 
it has been called, was first introduced in i/Raa WtOamlt 
aetdement: upon this ground the validity of such a 
proviso has been recognized by Lord 'nitaitm{a\ and 
SDbsequeBtly uphdd by Lord Eldm in Jones v. I1arrit{b) 
and various later cases; and it is now perfectly wdi 
esubli^ed that, with respect to personal estate i^ded 
to the separate use of a married woman, a clause Mganit 
antjcipetion will- be ef^tual so long as the cover tp re 
continues. No authority, however, can be fennd fer 
^e position, that a feme sole may be tied np and Its 
Btricted in the dominion over her property, any matt 
than a male, who is cleaHy incapable of being so vi- 
Itricted. The operation of the clause against aitti- 
dpation, where there is no limitation over, rests fMitdy 
oil its coiinecuo] 
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because at some after period she might possibly contract 18SI* 

a marriage. ^^l 

° WOODMEBTON 



It was said that the woman might have the property 
at her own disposal till she married, and that when that 
event happened, a sort of postponed fetter might attach, 
a fetter which would fall off upon her husband's death, 
and be again imposed should she enter into a second 
marriage. That would be a strange and anomalous 
species of estate; nor is it very easy to conceive by 
what process or contrivance it could be effectually 
created, unless perhaps by annexing to the gift a limit- 
ation over to trustees, to preserve it for the woman 
daring the successive covertures. But it is unne- 
cessary to consider that question, as no such contrivance 
bas been resorted to in this case. Here the bequest is 
merely coupled with a naked prohibition against alien-^ 
ation by the legatee. The decision in Barton v. Briscoe^ 
where there had been a coverture, which was deter«» 
mined, proceeds strictly upon the principle adverted to; 
and upon the authority of that case, as well as the 
general principle and reason of the thing, I have no 
hesitation in stating that my opinion differs from that of 
the Master of the Rolls; and I must therefore hold that 
the Plaintiff takes, at her election, an absolute interest 
either in the one third share of the testator's residuary 
estate, or in the annuity to be purchased with that 
shiire. 



ttm 



V, 

Walkse. 



On a subsequent day his Lordship decided that, in 
conformity with Jenour v. Jenow- (a), the costs of the 
suit should be borne by the Plaintiff's share, as that 
formed a dbtinct fund, clearly severed from the bulk of 
the residue. 

(a) 10 Vci. seB, 



CASES IN CHANCERY, 



JONES V. SALTER." 



JifABY BAKER, by her will dated 14th c^Jamiary, 
I80S, gave to the Defendant, her executor, WOOL 
4-percenU., m trust, as to 1000/., to permit the Plaintiff, 
Joshua Jones (since deceased), to receive the dividends 
for his life, and after his decease, in case the Plaiatiff 
Ann Jones his wife should survive him, in trust that she 
■boald receive the dividends for her separate ase for her 

' life ; and as to the other 1000/., upon trust to paj to 
or authorize the Plaintiff v^n Jones to receive the divi- 
dends thereof for her life, for her separate use ; " and 

'. that the same, as well as the interest, dividends, aod pro- 
duce of the said 1000/. i per cent, bank acnuities, se 
bequeathed in the event of her surviving the said Jbthia 

' Jones her husband, should not be subject to the debu, 
dues or demands, and be free from the ctHitrol or intei^ 
ference of the said Joshua Jones, or ofatu/ other huboMd 
nr hud'^vds nilh u-kom she might nt avy lime Ihercajirr 
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intended to be paid out of the personal estate. After be- 
queathing the legacies, the testator directs as follows : — 
'* All my goods and effects of any kind shall be sold, 
and the said legacies paid, and a sum sufficient to pro- 
duce 150/. a year shall be invested by my executors in 
good and safe security ; the interest, that is to say, the 
said 150/. shall be paid to my said son-in-law, in half- 
yearly payments." It is from the sale of his goods 
and effects that the legacies are to be discharged, and 
that an investment is to be made to meet the annuity. 
He then proceeds to direct the sale of his real estates ;: 
and he gives the residue of his personal estate, that is, 
the residue after payment of the legacies and the an- 
nuity, (including the whole proceeds of his real estates,) 
upon certain trusts unconnected with the legacies or 
annuity. The legacies and annuity, therefore, are not 
charged on the real estate; at all events they can be 
charged on it only in aid of the personalty, and in case 
the primary fund should be found insufficient. 



18S1. 




Mr. Lee^ for a defendant in the same interest, insisted 
on similar topics of argument In Trotter \\ Oswald (a), 
a testator gave the residue of his property, real and per- 
sonal, to trustees, in trust, ^^ for the use of John Bogle, 
during his life, and to the lawful heirs of his body after 
his demise, but in case of his dying without issue of his 
body, after his decease I give all such residue to John 
Ostoaldy It was held that these words created a con- 
tingency with a double aspect, and that in the event of 
John Bogle leaving no child, the limitation to J(An 
Oswald would take effect. Mr. Lee also cited the fol- 
lowing authorities : Goodright v. Dunham {b\ Bumsall v. 
Davy (c), Gretton v. Haward (rf). Doe v. Webber {e\ Doe 

V. Frost f 

(a) I Car, 517. (d) 6 TauiU. 94. 

(A) 1 Dovg, 86 U (e) I Barn. 4* Aid. 713. 

(c) 1 Bot.4rP-9lS. 6T, R,50. 

Vol. II. P p 
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ations over. Doe v. Harvey (a), Doe v. Goldsmith {b\ 
Bennett v. The Earl of Tankerville. (c) 

The realty and the personalty being included in one 
and the same gift, if the daughter took an estate tail in 
the former, she took the latter absolutely; Donn v. 
Penny, (d) 

If the daughter took the personalty absolutely, it 
would not be very consistent with that construction to 
say, that she took it subject to legacies and an annuity 
which were not to arise until after her death. But at all 
events the legacies and annuity are charged on the real 
estate, as well as on the personalty ; Bench v. Biles {e\ 
Cole V. Turner {g) ; and the real estate being given to 
the trustees for the purposes thereinafter expressed, 
and both funds being comprised in the same gift oyer, 
the real estate must at least contribute to the burden in 
the proportion of its value. 

Mr. BeameSf for the trustees. 
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Mr. Bickerstethj in reply. 



JTie Master of the Rolls. 

It is properly admitted that as to the real estate, this 
case must be governed by the judgment of the House of 
Lords in Jesson v. Wright^ unless there be found a sub- 
stantial distinction between the two cases. But it is con- 
tended that there is such substantial distinction ; because 
in Jesson v. Wrightj if it were held that the children took 

as 

(a) 4 Bam, ^ Creu. 610. 
(6) 7 Taunt, 209. 
(c) 19 Vet. 170. 



AprU 18, 



(d) 19 Fes.. 'i44. 

(e) 4Madd,lS7. 
(g) 4Bust,S76. 



His Honor doth declare, that, according to the true 
construction of the testator's will, Elizabeth Jarman, the 
testator's daughter, took an estate tail in the freehold 

Pp S estates 
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of this will as applied to the personal and the real estate^ I8S1. 
because it is the plain intention of the testator in the 
limitations over, that the real and personal estate should 
go together, and the words must, therefore, receive the 
same construction as to both estates. The daughter there- 
fore took an absolute interest in the personal estate. 

As to the third question, I am of opinion that the 
real and personal estate are both chargeable with the 
annuity of 150/. given to the daughter's husband. The 
real estate is in the first place given in trust for the 
purposes thereinafter stated, and the gift of this annuity 
is one of those purposes. In a subsequent part of the 
will the testator directs, that, upon his daughter's death 
without issue, his goods and effects shall be sold, and his 
legacies paid, and a sum sufficient to produce 150/. a 
year invested by his executors in good and safe security 
for the benefit of his son-in-law during his life; and this 
direction would clearly charge the personal estate with 
his annuity. He then directs that his real estates shall 
be sold upon his daughter's death without issue, or upon 
the decease of the survivor of his brother and sister ; 
and then he in effect directs that all th% rest and residue 
of his personal estate, including the produce of his real 
estates, shall be divided into four parts; treating the 
produce of the real estate as one common fund with the 
personal estate, and speaking of the common fund as a 
rest and residue after satisfying his declared purposes, 
and charging, therefore, the common fund for these 
purposes, and, among others, with the payment of the 
annuity. 



CASES IN CHANCERY- 

It appeared by the answer, that the other three chil- 
dren had not received their shares, though payments had 
been made to them on account. 

The cause coming on to be heard, Mr. Beames objected 
that the other three children were necessary parties. 

Mr. Westj contra^ insisted that where a legacy of a 
definite sum was given in equal shares to a definite num- 
ber of persons, each of them was in the same situation 
as if he were, in form as well as substance, sole legatee 
of a given sum ; and he cited Smith v. Snam. (a) 

The Master of the Rolls was of opinion, that inas- 
much as the executor of the original testator had been 
guilty of a breach of trust in hot making the investment, 
and his assets were liable to make good this legacy, the 
suit was in truth a creditor's suit; and that a person, 
having an interest only in a portion of a debt, could not 
maintain a bill for the recovery of his share of the de- 
mand, unless he sued on behalf of himself and all other 
persons interested in the debt, or made those other 
persons parties. 

His Honor therefore allowed the objection, and the 
cause was ordered to stand over. 

(a) 3 Mad. 10. 
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Cle^ or ber husband, cbildren, or issue; and also 1881. 
should in and by his last will and testament or others 
ivise, make, cause, procure, or effect the part, share» 
proportion, or interest of Catherine Clegg or her chil* 
dren or issue, of, in, and to the real and personal estate 
of him, John Clegg, to be at the least equal in value to 
the part, share, proportion, or interest, of any one of 
them, the said Mary Gordon, Ann Clegg, Alice Ctegg^ 
Sarah Clegg, and Hannah Clegg, and the husband of any 
of them, or the children or issue of any one of them, 
of, in, and to the same, (the several sum and sums of 
money, estate and estates, effects and things, which the 
said John Clegg should at any time during his life have 
paid, advanced, given, granted, conveyed, or assured^ 
unto each and every or any of his said daughters or 
their respective husbands, children or issue, to be taken 
and considered in part of and towards such part, share^ 
proportion, and interest, of, in, and to such real and per- 
sonal estate,) and also if the said John Clegg had not at 
any tune theretofore made, done, executed, entered into> 
published, or declared, and should not at any times or 
time thereafter do, make, execute, enter into, publish or 
declare any act or acts, deed or deeds, last will or testa^ 
ment, or any other matter or thing whatsoever, whereby 
or by means whereof, the part, share, or proportion^ 
right, title, interest, benefit, advantage, claim, pretence^ 
or demand of any one of them the said Mary Gordon^ 
Ann Clegg, Alice Clegg, Sarah Clegg, and Hannah Cleggf 
or any husband which any one of them then had, or at 
any times or time thereafter might have, or the children 
or issue of any one of them, of^ in, to, or out of the real 
or personal estate which the said John Clegg at any time 
theretofore had been, then was, or at any time or times 
thereafter should be seised of, or entitled to, was, were, 
could) should, or might be greater, or exceed in value, 
be prior in commencement, in payment, or otherwise 

prefer- 
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and apply her or their respective shares unto or amongst ^ 1831. 
her or their respective children living at the time of her 
decease, and the lawful issue of such of them as should be 
then dead, the issue to take only their parent's share, and 
if any of them should have only one child, or issue of 
only one child, then the whole of the daughters* share 
was to go to such child or issue ;" and if any of bis 
five daughters Marjfy Ann^ Alice^ Sardh^ and Hannahf 
should die without leaving any issue of her or their 
bodies then living, then in trust to pay the interest 
of such share or shares to the testator's other daugh« 
ters for life, and the principal to their children and 
issue at such times and in such manner, shares, and 
proportions as were thereinbefore directed, for or in 
respect of their original shares thereo£ He neti de« 
▼laed certain premises to Catherine^ her heirs and assigns; 
and after providing for the equalisation of the shares^ 
in case the property given to Catherine should exceed 
in value that which each of his other daughters and 
their issue took, the will proceeded as follows i ** and if 
it shall appear upon such equalisation, collection, and 
contribution, as aforesaid, that the provisions herein- 
before and hereinafter made, for such of my daughters 
Man/f Anrif Aliccy Sarah, Hannah^ and their issue, shall 
be of greater value than the provisions before made, for 
my other daughter Catherine Clegg, then, I hereby 
charge and make chargeable the estates and money, 
except the money given and bequeathed to my two 
daughters Alice and Hannah as aforesaid, hereinbefore 
and hereinafter given unto and in trust for my said 
daughters Mary, Ann, Alice, Sarah, and Hannah^ as 
aforesaid, with such sum of money to be paid to her, 
my said daughter Catherine, her executors, adminis^ 
irators, and assigns, to and for her own use, as will make 
the provisions hereinbefore and hereinafter to be made 
for all my said daughters equal in value." 

All 
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ratio of five to four : and this inequality may be ren* 18S1. 
dered still greater, if Alice and Sarah should die without 
leaving issue, and their shares should go in the manner 
directed by the will. In order, therefore, to fulfil the 
agreement contained in and enforced by the bond, Co- 
therine and her children must participate equally with 
the other daughters and their issue in the share of 
Uannahj and in the shares of any other of the daughters 
who may die without leaving issue. 

Mr. Tinneyf corUrd. 

Supposing the fortunes given to each of the daughters 
equal in amount, Cathertne^Sj being given to her ab- 
solutely, would be of greater value than that of any of 
her sisters, who took, subject to the contingency of their 
interest being defeated by their dying without leaving 
issue : and if Catherine were to derive any increase of 
fortune in the event of that contingency, she would get 
more than any of her sisters ; for no part of what is 
given to her could go to them, and she would have the 
chance of their fortunes devolving to her and her issue. 

The shares of each of the five other daughters is 
lessened in value to the original taker by the contin- 
gency to which the testator makes it liable ; and this 
loss is compensated to each by the chance of partici- 
pating in the fortunes of the other four. Thus there is 
equality among the five ; and the share of each of the 
five, taking into account, on the one hand, the diminution 
of value firom its being defeasible on a given event, and 
on the other hand, the chance of benefit to each from, 
participating in what is given originally to the other 
four, is not more than equal to Catherines* 

JTie 
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five other daughters of the said testator ; and bis Honor 

doth declare that the share of the said Plaintiff Catherine 

Cleggf under the said testator's will, being given to her 

absolute use, she. thereby takes an equivalent in value 

to the shares given to the said Maty Gordon^ Ann the 

wife, and now the widow of, Thomas Close, Alice Clegg^ 

Sarah Clegg, and Hannah Cleggj the five other daughters 

of the testator, for life, with remainder and contingencies 

in the said testator's will mentioned; and his Honor 

doth declare that the equalisation already made, being 

in respect of the personal estate alone, and not including 

any equivalent for the value of the freehold and leasehold 

estates directed to be sold, but not yet sold, the Plaintiff 

Catherine Clegg, is entitled to one sixth of such value, 

to make her share, under the will, equal in value to the 

share of her sisters, and that she is entitled, for her 

life^ to one sixth of the fi*eehold estate in Oldham late 

Wolfenderis,'' &c. 

Reg. Lib. 18S0. A. fol. 9067. 



18S1. 




CLUTTERBUCK v. EDWARDS. 



Rolls. 

18S0. 
April %9. 
May 5. 

X) Y the indenture of settlement, executed on the mar- ^•^* 

riage of Bryan Edwards with Martha PhippSy two ^q^, 19.*S2. 
sums of 1000/. and 4000/. were covenanted to be paid Jl^'*\ 

to trustees, on trust to invest the same, and permit the ^ testator ap- 

said points a fund, 
after the deatn 
of his wife, to his son, to be paid to him at her decease, if he shall then have attained 
twenty-one ; and in case his son dies under twenty-one, and after the wife, he gives 
the fund to his brother; and in case the wife shall outlive both the son and the 
brother, he gives it to the brother's daughters then livine. The son attained 
twenty-one, and died in the lifetime of the wife, who sorvivea both the ion and the 
brother; there were daughters of the brother then living : Held, that the represent* 
atives of the son, and not the daughters of the brother, were entitled to the fund. 



Edwards. 
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trust, to pay the said sums to the executors or admini- 1880. 

strators of the said Bryan Edwards* to and for their ^ ~ ^ 
own use, and benefit, and te and for no other use, trust, v, 

intent, or purpose whatsoever. 

The will of Bryan Edwards^ which bore date the 6th 
o{ December 1799, and was executed and attested in the 
manner required by the said indenture, after reciting 
the marriage settlement and the power of appointment, 
which he had under it, continued as follows, viz. 

^^ And, whereas, I have at this time only one son 
living, named Zachary Hume Edwards^ now I do, by 
this my will, by virtue and in pursuance and exercise of 
the said power contained in the said settlement, and of 
all other powers vested iii me, give, and bequeath, and 
direct, limit, and appoint the said two several sums of 
1000/. and 4000/. from and after the decease of my said 
wife unto my said son, Zachary Hume Edwards^ to be 
paid to him on the decease of my said wife, if he shall 
then have attained the age of twenty-one years ; and in 
case my said son die before he shall attain the said age 
of twenty-one, and after the decease of my said wife as 
aforesaid, I give and bequeath the said two several sums 
to my brother Zachary Bayley Edwards^ his executors, 
administrators, and assigns ; and in case my said wife 
should survive my son, Zachary Hume Edwards^ and also 
my brother, Zachary Bayley Ed'xardsy then I do, by 
virtue of the powers in me vested by the said indenture of 
marriage settlement, give and bequeath the two several 
sums of 1000/. and 4000/. after the death of my said 
wife, unto and amongst such of the daughters of my said 
brother, Zachary Bayley Edwards^ as shall then be living, 
to be divided equally between them share and share alike." 

The brother died in August 1812, leaving several 

daughters. The son, Zachary Hume Edwards^ attained 

Vol. II. Q q the 
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1830. the Bgc of twenty-one years, and died id August 181S. 
Ute widow died in 1825, without having attempted to 



Eaw.ui. gg^g^i daughters of the brother were living at the time 
of the widow's death. 

The bill was filed by the representatives of the 
surviving trustee ; and, the quesdon in the cause mt, 
whether, at the death of the mother, the two sums m&i- 
tioned became the property of the representatives of the 
son, or vested in the daughters of the brother ? 

Mr. Jlt-M/ffov the daughters of ZachatyBm^Edma-dt. 

Mr. Bottler and Mr. Rogers, for the other Defendants. 

On behalf of the daughters, it was submitted that 
there was a clear and express gift to them, in case the 
testator's wife survived both the son and the brother; 
that that event had happened ; and the plain eKct of 
the words was not to be defeated by doubtful conjectuie 
deduced from clauses which provided for a diSerott 
state of circumstances. 
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being postponed till be attained twenty-one. It is pro- 18S0. 
bable, however, that the testator did not mean that he ^^ ' * ' 
should take unless he did attam twenty-one, the effect v. 

of the second gift being, that if he died under twen^- Bdwaeds. 
one, after the death of his mother, the two sums should 
go over to the testator's brother; and these two gifts 
taken together import, that the interest would, at all 
events, vest in the son at twenty-one. The last gift is 
clearly a substitution of the brother's daughters for the 
brother, in case neither of the former gifts should take 
effect ; but having taken effect by the son's attaining the 
age of twenty-one, the substitution is out of the quea* 
tion, and the son's representative is entitled. 

^* The Court doth declare, that the Defendant, Thomas 
Fitzgerald, as the personal representative of Zachary 
Hime Edwards, is entitled to the 8048/. 5s. lOd^ bank 
S per cent, annuities, standing in the names of Daniel 
CluUerbuck and Edward Baker, and 1858/. 4s. Id. bank 
S per cent consolidated annuities, standing in the name 
of the Plaintiff*, under the bequest contained in the will 
of Bryan Edwards*^ 

Reg. Lib. 1880. A. fol. 1727. 



The Defendants, the daughters of the testator's bro- l.«C. 

91. 
19. St. 



ther, Zachaiy Bayley Edwards, appealed against his y ^^^'* 



Honor's decree. 

Sir E. Sugden and Mr. fVray, in support of the ap- 
peal. 

It may be conceded as a general proposition, that 
in construing a settlement or will, which makes a pro- 
vision for children subject to a prior life interest, the 
Court leans strongly in favour of that construction by 
which the children will take a vested interest at twenty- 

Q q 2 one 



EoWABPt. 



CASES IN CHANCERY. SB$ 

suirire the son (that is^ whether the son attain 183K 

twenty-one or not, for if he died before tte wife, that ^' - 

. .11 1 . lo Clutterbuck 

circumstance was immaterial, as he was himself to take p. 

nothing in that event), and also the brother, then among 
the daughters of the brother who should be then living. 
All the three clauses are perfectly consistent and na- 
tural; and it is impossible to import into the third 
clause containing the gift to the brother's daughters, 
the condition that the son should have died under 
twenty-one, contained in the second clause, without 
doing a manifest violence to the words, without, in fact, 
making to that extent a new will for the testator. 

Mr. Boteler and Mr. GirdlesUme jun«, in support of 
the decree. 

There is no substantial distinction between this case 
and the cases referred to on the other side, which, as 
it is admitted, have fully established the general rule 
of the Court. It is not to be presumed that the tes- 
tator could ever have intended, that if his son attained 
twenty-one in his mother's lifetime, and died leaving 
issue, such issue were to be excluded by the children 
of his brother; nor can any reason be suggested why 
those children should be placed in a better situation 
than their father, who, although he was a degree nearer 
in blood, and therefore a more natural object of the 
testator's bounty, was to take only in the event of the 
son dying under twenty-one. The will is recited td 
be made in pursuance of the power in the settlement^ 
and of all other powers vested in the testator. It waa 
plainly intended to operate, and it did in fact operate, 
as a disposition of the whole of the Plaintiff's interest in 
the furid, in whatever character possessed, and from what- 
ever quarter derived ; and the ultimate limitation in the 
settlemetit having Vested the property in Edxvards^ his 
exeeutors, administrators, and assigns, so as to make 

Q q 3 hicn 
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attaiDing twenty-one, but before the wife. A third pro- 1832. 
vision is then made, which may, though not expressly q ^ ~ 
and in terms, cover the event which has happened, _ v. 
namely, that of the wife surviving both Zachaty Hume 
Edwards and Zachary BayUy Edwards ; for nothing is 
there said of the age at which Zachaty Hume Edwards 
is supposed to die, and it may be above, as well as 
under, twenty-one. But I think this inconsistent with 
the plain and governing intention of the disposition. 
The event happened literally as this third provision 
contemplated ; the wife did survive both the testator's 
brother and his son. But I hold the event which hap- 
pened, of the son's attaining twenty-one, not to have been 
in the contemplation, and not to fall within the scope of 
this third clause. 

Let us take the three provisions in their order. 

The first appears to declare the governing intention 
of the whole disposition. [His Lordship here read the 
clause.] The testator had only the power of appointing 
after the wife's decease ; but he also directs the sum to be 
paid on her decease at the legatee's age of twenty-one. 
If this clause had stood alone, there would have clearly 
been a gift to the son, if he attained twenty-one, but to 
be paid upon the death of the wife. If the son died 
under twenty-one, and before the wife, no provision is 
made for that event in terms ; though the case comes 
under the third clause just as much as if he died after 
twenty-one. But if he attains twenty-one, the wife's 
death b of necessity the term of payment, she having 
tlie life interest in the fund. If he died under twenty- 
one and after the wife, the second clause provides for 
that event [His Lordship here read the second clause.] 
Tbb second clause is not at all inconsistent with the 
construction put upon the first. It only provides for 

Q q 4 the ' 
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The view therefore which I take of the third daiise 1832. 
is this ; — adinittinir that it raises the most considerable -/^ -^ ^ 

° CLUTTSBBUCt 

diflScuI^ in the case. The event of ZacJuny Hume v. 

Edward^s death, under twenty-one, and after the wife, ^''^^*»«' 
had been provided for by the second clause in express 
terms. The event of Zachaty Hume Edwards attaining 
twenty-one and surviving the widow had been provided 
for, in express terms, by the first clause. The death 
of Zachary Hume Edwards before the wife remained 
to be provided for, and that is done by the third 
clause; but as the second brought in the brother 
Zachary Bayley Edwards^ on the supposition of his 
surviving the widow, so the third, contemplating the 
death of the brother before the widow, as well as the 
predecease of the son, brings in the brother's daughters ; 
and the question being, with reference to this third clause^ 
whether it shall be read in one or other of two ways, 
that is, as providing for the son's predecease, whether 
under or above twenty-one, or as providing only for his 
predecease under twenty-one ; I read it, according to 
the general intention, in the latter way, thus, ^^ in case 
my wife survives my son under twenty-one^ and also 
my brother, then to my nieces." 

If, indeed, the cases were so strong as to make h 
impossible to give the words this construction, there 
would be an end of the question, and the violence must 
be done to which I have adverted. But they are not 
80* In Hotchkin v. Humfrey (a) the bequest was, in case 
there should be no such daughter or son that should 
live to receive the same, then the term to be utterly 
void. There it was held that the fund was contingent^ 
and that the shares out of it could not be vested^ 
because^ until the surviving parent's death, it was im- 
possible 

(a) S Mad. 65. 
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1892. possible to tell whether the fund wcHtld exist by the 
_" " ' " term being raised. The Vice-Chancellor said, " the 
clear intent must govern, and ia this case the das 
iotwit is, that the surviving children shall take." 



Edvauii. 



In ff^ngrave t. Pa^ave (a), which is always dted 
on questions of this kind somewhat of the same view 
was taken. Lord Caa/per reconciled the coniitnictioa 
to a rational and probable intention in favour of the 
heir of the family, though the son of an after-talua 
wife, relying besides on the plain and invincible seoM 
<^ the words — words to use Lord Thurlaaft tt- 
pression *' not to be got over." 

lu Shenck v. I^gk {b), though the Master of the 
Rolls expressed a leaning, perhaps a strong teuii^ 
as to the construction of the gift over, yet he had no 
occasion to decide on that point ; but the words then 
may be considered more bard to get over than the thiid 
clause here, ^ir William Grant said if there bad bees 
any thing equivocal in them, he would have construed 
them so as to vest the portions at twenty-one or mu- 
;iik1 die rest of tlic cnsu is f.ivoumble to itt 
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provision to children surviving both parents ; and in 1832. 
order to get rid of the effect of this clause, and con- n^ tterb ck 
strue it in the way most rational, his Honor rejected v. 

the word " such " and read it as if it had been " any ^^aeds. 
child." As in Pawis v. Burdett {a) the Court got rid 
of the word "leave " and turned it into "have." The 
general observation to which no doubt his Honor re- 
ferred, is that " if the settlement clearly and unequi- 
vocally makes the right depend upon the child surviving 
both or either parent, the Court has no authority to 
oontrol that disposition. If the settlement is incor- 
rectly and ambiguously expressed, if it contains con- 
flicting and contradicting clauses, so as to leave in a 
degree uncertain the period at which, or the contin-> 
gency at which the shares are to vest, the Court leans 
strongly towards the construction which gives a vested 
interest at the period when it is most needed." 

Upon these grounds I affirm the judgment, without 
costs, (b) 

(a) 9 Ves.428, 3 Mylne ^ Keen, 516. Thtcker 

{6) See Bright v. Bowe, v. Harris, 5 Sim, 53S. 
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Ex parte INGE, In die Matter of CATHARINE 
HALL. 



A penon who 
enaowiBcloie 
fellowtbip in 
a CoUeire 
compriaing 
other fellow- 
thipi of an 
older found ■- 
tion, will be 
pTMumed to 
be generall; 
conuiant of 
the ttatute) 
and rule! of 
the College, 

that his fellow 
■hallbetubject 
to the lame 
provttioni 
with reipect 
to election 
and BdminioD 
Bi the other 



T^HE memorial of the Rev. iToAn Bobert Inge, ad- 
dressed to his Majesty as visitor of Catharine Hall, 
Cambridge, among other things stated, that Samtut 
Frankland, formerly head roaster of a free school in 
CooerUry, devised to the master and fellows of CathariiH 
Hall, Cambridge, and to their successors for ever, so 
much of his personal estate, from and after the de- 
cease of his wife, as, together with hii messuages oi 
tenements and lands in Cambridge, should amount wito 
the value of 600/ , to the intent that 20/. a year out of 
the aforesaid lands and personal estate should be to- 
wards the maintenance of one fellow to be sent to tbe 
said Hall out of the free school in Coventry ; the whidv 
with a convenient chamber for which he had paid 60J^ 
would make a handsome provision for the FranUand 
fellowshipi 
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that the fellow from C(W^/ry school should have full 18S1. 
20i. per annum. And the testator's will further was, "* — v^^ 
that << the nomination and election of the said fellow and In^. 
scholar should be and remain to the master and fellows 
aforesaid, yet still so as they should have a careful re- 
gard to the recommendation of the mayor and aldermen 
of Coventry.** 

The memorial then stated, that by a receipt under 
the common seal of the master and fellows of the said 
College, dated the 29th of Jufy 1682, it appeared that 
they received of the said & Frank/and the sum of 60/. in 
consideration of a chamber of the yearly value of 6/., to 
be, from time to time for ever thereafter, occupied and 
enjoyed in the said College by the fellow, for the time 
being, who should be in and enjoy the fellowship there 
founded by the said S. Frahkland. 

The memorial further stated, that the memorialist had 
been regularly educated at, and had been a scholar of the 
said free school of Coventry ; that he went from that 
school to Trinity College, Cambridge, where he took his 
degree of bachelor of arts in January 1 827 ; that he was 
then duly ordained deacon, and after serving a curacy for 
a year, was admitted to priest's orders, and was appointed 
curate of a parish in Coventry by the head master of the 
free school of that city, which curacy he still continued 
to hold : that, in September last, a vacancy happened in 
the Frankland fellowship in Catharine Hall, and that 
he stood for that fellowship, with several other can- 
didates, none of whom, however, had ever been scholars 
of the free school of Coventry: that he left with the 
Master of the College testimonials of character from 
various persons, clergymen and others, who had had 
opportunities of knowing his conduct and attainments, 
and in particular one from the head master of the Co- 

ventry 
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ventry free school, certil^ing that he hod been a schoUr 
and educated at that school, 'and had also been ip- 
pointed curate of the parish in Coventry of which tbe 
aaid Piaster was the rector. 

The tnetnorial further stated that in the month of 
December last the election to the R-anidand feUowih^ 
bmk place; and that notwithstanding the memorialiti 
was the only qualified candidate, a person of the name 
of Smiik, who was a member of Ctdharine Htdl, but 
who had never been a scholar of the free sdwol it 
Caveatty, was elected to the fellowship. 

Upon these grounds the memorialist sabmitted thil 
he had a right, end ought to have been appointed to dte 
fellowship in question, in preference to any other candi- 
date; and he appealed to his Majesty the King, the 
visitor of the college, against the election of Mr. Smiti, 
as being contrary to the will of the founder. 

The application was referred, according to the nail 
course in such cases, to the Lord Chancellor. 




CASES IN CHANCERY. 593 

ditibns, in augmentation of their original endowments} 1831. 
was bound to observe those conditions strictly and in V ' ij 
good fiuth ; Attomey-General v. Chrisfs Hospital (a): and Ingc. 
that in rejecting Mr. Inge^ who was not shewn or alleged 
to be unqualified, and preferring Mr. Smtthj it had vio- 
lated the declared will of the founder and had been 
guilty of a plain breach of trust, which it was the duty 
of the visitor to correct. The College, like all similar 
institutions, was naturally desirous to convert what was 
now a private or particular, into an open fellowship. Fel- 
lowships confined to candidates supplied from a particular 
school or county or family, in the nomination to which 
the electoral body could exercise but a very limited de- 
gree of patronage and control, had never been much in 
favour either with the electors or the public; and of late 
years every effort had been made to throw them open, 
or to get rid of them entirely, {b) Nevertheless, where, 
as in the present instance, the terms of the foundation 
were clear and express, and' the candidate who claimed 
the benefit of it had duly fulfilled the requisitions of the 
founder, it was not competent to the College to exercise 
a discretion in rejecting the applicant, unless the electors 
had some substantial and hon& Jlde objection to him 
grounded on his moral or intellectual unfitness. 

Sir C Wetherell and Mr. H. BatUy, for Catharine 
HaU^ and Mr. Jacobs for Mr. Smithy who had been 
elected to the Frankland fellowship in opposition to the 
memorialist, submitted that Mr. Frankland^ like every 
other person who endows a fellowship to be annexed to 
an existing and long established foundation, must be 
assumed to have been conusant of the general rules by 
which the body was governed in the election of its 
ordinary fellows, and to hiave intended that those rules 

should 
'(«) 1 J7«ff^ ^ Mylue, 6S6. (b) See fV. Black. Sep. pref. ix. 
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should equally appi; tothe fellowship instituted b; lim>- 
seiC Mr. lage, independently of the fact that he did 
not come directly from Coventry School to CathariM 
Hall, but had intermediately been a member of Tnn^ 
CoUege, and therefore did not strictly fill the character 
requii-ed by the will, had wholly declined to submit to 
any examination, relying upon his supposed right to be 
elected as of course. So far from proving himself to be 
the most worthy (which the electors had not required 
of him), he had not complied with the rules of the Col- 
lege, which made it imperative that every caudidate for 
a fellowship, whether a close or an open fellowship, 
should approve himself •worthy, by submitting to a re- 
gular examination, and satisfying the electors that be 
was qualified by bis moral and religious character, a 
well as by his intellectual acquirements, to be pa- 
manently associated with themselves as a governing 
member of the society. 

In the course of the argument the following cases 
were referred to : The Attorney-General v. Clare Hall(a), 
Tke King v. TXr Bis/iop of Ely (i), known also by tbe 

name ul' S/. .hlin'; 
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Bobert Inge against the decision of the master and 1831. 
fellows of that learned body, who have refused to « ' ~ 
admit him a fellow upon the Frankland foundation, on Imob. 
the ground that he declined to submit himself to a 
certain examination. 

Mr. Inge was a bachelor of arts. He had under- 
gone the examination which was necessary for obtaining 
that d^ee, but he refused to undergo any special 
examination with a view to his election to the Frankland 
fellowship. 

That fellowship was founded by a person of the name 
of Frankland, who in the year 1691 endowed it by 
his will, and appointed the choice in the following 
manner ; — [His Lordship here read the words of the 
will already set forth, and continued as follows : — 1 

Mr. Inge was educated at Coventry school, and 
brought with him the recommendation of the mayor 
and aldermen of Coventiy; although he had not come 
immediately from that school, a circumstance upon 
which an argument, not much relied upon however, 
was attempted to be raised against him. When the 
founder says the nomination is to be of a person to be 
sent to the Hall out of the free school of Coventry^ 
that the candidate must come directly from the status 
pupiUaris of the school, to the status of a fellow of 
Catharine HaUj is a construction for which I see no 
pretence whatever, either upon the words strictly taken, 
or upon the sense, and reason, and principle of the 
thing. He must be a person who has been a scholar 
at the Coventry school, provided a person who has 
been there educated is fit to be a fellow at the time 
'when he claims the fellowship. The mode of ascer- 
taining that fitness alone raises the question on the pre- 
sent occasion ; Mr. Inge maintaining that it was sufficient 

Vol. II. R r for 
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in which this was the subject of a great deal of ela- 
borate discussion, and in which the then Lord Chan- 
cellor, Lord Hardwickef laid down the principle in 
the plainest possible terms. It was the opinion of 
Lord Hardmckej as is perfectly clear from that case, 
that when a person endows a fellowship, he is to be 
considered as cognizant of the rules prescribed for 
the admission of fellows into the Collie, cognisant 
generally of the qualifications required by the College^ 
and as submitting his fellow to those rules ; and intend- 
ing not only that when such fellow has been elected, he 
shall be subject to the rules of the body, but that his 
mode of admission also, and his entrance upon the fel- 
lowship shall be according to the general provisions 
which apply to the case of the other fellows. 

There is, however, one restriction, and a very proper 
one, which has in practice been imposed upon the rule 
in the admission of such fellows ; and it is founded upon 
the peculiar nature of the fellowship itself. The general 
rule, as it was laid down by Dr. Dumpier^ the late 
Bishop of Ely, — before whom, as visitor of Si. John's 
College^ Cambridge (a), an appeal was brought in 1808, 
in disposing of which he was assisted by his brother 
Mr. Justice Dampier^ a Judge of eminent learning, 
especially in this branch of law, — the general rule is, 
that the open fellowship shall be given to the best or 
most competent candidate in learning and morals, but 
the close or particular fellowship shall be given to the 
person coming from a certain school, or from a certain 
county or place, or from a certain family, (for you 
have them of aU these kinds ;) nevertheless not abso- 
lutely and because he has these qualifications and no 
other, but provided he has also the qualities without 

which 
(«) See a note of the judgment here referred to, p. 603. infrh^ 

Rr 2 
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Ex parte 
Inge. 




CASES IN CHANCERY. £99 

the College bad determined to elect out of the several 1831. 
candidates the individual who should pass the best ex- b^^TTT 
amination, without regard to the fact of Mr. Inge having Inob. 
been educated in the free school of Coventfyj and being 
the only candidate from that school. 

Now, the bursar, Mr. BurreU^ by his affidavit, posi- 
tively denies that he ever gave Mr. It^e any reason 
whatever to believe that the College had come to any 
such determination; and, indeed, that gentleman does 
not assert that Mr. Burreli ever so stated ; for he only 
speaks as to his impression from what passed being to 
that effect But Mr. BtureWs affidavit goes on to state* 
that ^^ it was agreed upon by the master and fellows of 
Catharine Hall aforesaid, that the said J. R, Inge should 
be examined apart from the other candidates in conse- 
quence of his having been educated (as was alleged), 
at the free grammar school of Coventry.** 

The result of my inquiries into the practice has 
furnished me with information respecting all the elec- 
tions which have been had since the year 1711, when, 
upon the death of the founder's widow, who had a life 
interest in the property devised, the first election of a 
Frankland fellow took place. Mr. Palmer was the first 
who was elected upon this foundation, and he had the 
recommendation of the mayor and aldermen of C9- 
veniry(a)\ but, in the year 1721, a Mr. Cramer suc- 
ceeded 

{a) The following query was, send down to Coventry to elect 

in the year 1710, submitted by such boy, or may the master 

tb\e collie to Sir Edward send from the school what boy 

Nortkey, then Attorney-Gene- he pleases, and the college 

ral, previously to the first elec- make [choice of] those whom 

tion of a Frankland fellow, — they think best qualified." An- 

<' Whether the college must swer* — ** I am of opinion that 

R r 3 the 
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Deeded him, agtuost that recommendation, which wai 
given in favour of another, a gentleman of the name of 
Cross, who was rejected. And one or two cases occur 
of the party having had no recommendation. There are 
ten or a dozen instances in all; but that is the tmly out 
in which the College have rejected the ^plicant; and 
properly so, I think, there being no other persOD whom 
the Corporation of CmetUty would recommaid, and 
who was fit tor the fellowship. 

It may be said that the rule I have laid down, or 
rather 1 would say, have stated, — for the principle of 
the rule is clearly recognised by Xx>rd Hardmicke in the 



the college ma; make the elec- 
tion at Can^ridge, the corpor- 
ation bring to recommend Ibr 
their election, which will be 
made, on their judging of the 
abili^ of the person recom- 
mended; and although they are 
directed to have r^ard to, yet 
th^ are not bound by the re- 
>n, though I take 



after be reugoed the Great Seat. 
Probably, however, Sir Ntfhta 
Wright may have been contoltal 
rather b» a friend of the CoU^ 
than profeiiioDalljr. 

The fint recommendatioa of ■ 
candidate for the FraaUmi 
fellowihip bj the mayor iod 
aldermen of Coventry vai « 
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case referred to, and also by Lord Mansfield in another 1881 • 
case reported in Burrcfw [a\ — it may be said that that "^ ' 
rule invests the College with a power to exclude the Xkob. 
special object of the endowment, and to convert the 
particular into a general fellowship. That, however, I 
deny. It might be so, if there were no visitatorial 
power to superintend and control the electoral body* 
But this right of electing and rejecting certainly im- 
ports some degree of fitness; the very words used» 
*^ nomination and election," imply that the appointment 
is not to be a mere matter of course. Election is choice ; 
although that expression, it may be said, might mean 
an election between persons coming from Ccventry gcwai" 
mar school, when it would of course be for the master 
and fellows to decide who were the canlSlidates to be 
chosen or rejected. 

It may be objected, however, that to give them the 
power of rejection, on the ground of the candidate being 
minus sufficienSi is calculated to make the fellowship a 
general fellowship. My answer to that objection is, 
that this is a trust vested in certain p^sons, and to be 
exercised, like all other trusts in perfect good faith and 
good conscience ; and that if those to whom it is com- 
mitted are found to reject, — which is always a matter 
of circumstantial evidence, for in each case the examin- 
ation of the candidate must be recorded, — if they are 
found to reject candidates who indisputably possess the 
title contemplated by the founder, upon a mere pretext 
that they are deficient in learning or morals, the visi- 
tatorial power will then interfere and control them. 
For such conduct would be a fraudulent and unfaithful 
discharge of their office. But it must be a strong case 
to entitle the Crown to say they have fraudulently 

executed 
[fl) Si.JohnU College v. Todingtoti, 1 Burr. 15S. 

Ur 4 
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1831. 



Ex parte in the Matter of Su JOHN'S 

COLLEGE, CAMBRIDGE, 

TTNDER the terms of the deed by which the Beverley Under a deed 
^ fellowship in St. JohrCs College, Cambridge, was ^^eSfdilict- 
founded and endowed, the master and fellows of the ing that the 
College were directed to ^^ elect and choose into the fellows of a 

said fellowship a person naturally born within the town College shall 
' r 'J -r elect into the 

of Beverley aforesaid, if any such shall be found able fellowship 

within the said University." thereby ere- 

*' ated and an- 

nexed to the 

The following is the note of the judgment of Dr. nativeof ^ 
Dampier, Bishop of Ely, the official visitor of St. JohrCs particular 

town " if anv 

College, Cambridge, with respect to an election to that gu^h shall be 
fellowship, to which the Lord Chancellor referred in found able 
the preceding case, (a) The gravamen of the complaint University," 
to the visitor was, that although the appellant was the '**« ™Mter 
only candidate who was a native of Beverley, the Col- may examine 
lege had elected, in preference to him, a gentleman of foJ^chfeU 

the name of Holmes, who had not that qualification. lowship, who 

is duly quali* 
fied by birth, 
« The appeal of ♦ * * * * ♦, Clerk, a member of with. view to 

your College, has been laid before me, in which he com^ he is <^able;" 
plains to me, as your visitor, of a wrongful exclusion *na»"neig 
of himself from a Beverley fellowship, to which, by •'able/' may 
virtue of a certain indenture, bearing date the 11th of candidate *' 
July, in the 17 H 8., and made between Nicholas Met- ^ho, without 
calf, then master of the College, and the fellows of the cation of * 
same, of the one part, and Dame Johane Bokehy, and ^^^^* Po»- 
others, of the other part, (a copy of which indenture quisite ** abi- 
was sent with the appeal) he presumes that he was of ^^* 

right 

(a) See p. 597. nffird. 
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The foundress, Dame Bokeby^ must be supposed to 1831. 
have intended to confer a benefit on the town of Beverley^ . X M tter 
by encouraging its inhabitants to bring up their sons to of 

useful learning, otherwise she might have granted an CotLME.* 
annuity instead of founding a fellowship. The ap- 
pellant's argument contradicts this, and says that she 
founded a fellowship, to attain which no exertion, no 
industry, no learning is required. A degree, however 
disgracefully acquired, and a capacity of getting into 
orders, is all that, according to his argument, can be 
exacted of a native of Beoerley. 

Is this any good to the town ? Is it any good to the 
College ? Could the College be supposed to have ac- 
cepted the grant on such terms as would disgrace them 
by the incapacity of Dame Bokehfs fellow, and plant 
a licensed example of idleness before those who aspire 
to the fellowship ? 

The appellant and those who have claims to pro- 
priety fellowships are much mistaken when they sup- 
pose their " ability," or an/ similar qualification ex- 
pressed in their respective deeds of foundation, is not to 
be estimated by the public examinations of the College, 
because these have been lately instituted. All regu- 
lations of discipline, whensoever adopted, are tests of 
the ability of those who seek by whatever title to be- 
come members of the College. In open fellowships 
the principle is deiur digniori ; in proprieties, detur^ 
sed digno. 

On the complaint of the appellant, that only the 
worst exercises were sent to me by the College, it is 
sufficient to observe, that they were such as the ap- 
pellant offered on his examination for the fellowship. 

It 
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oi^Cooper v. De Tastet (a), from which they submitted 
that the case under appeal could not be distinguished. 

On the other side, Clarke v. Byne (i), and The East 
India Company v. Edwards (c\ were referred to. 

The material facts of the case, and the principal 
ai^uments urged in support of the appeal, are stated and 
considered in the judgment. 



18S1. 



The Lord Chancellor. 

This was a question arising upon a bill of inter- 
pleader. The Plaintifis Messrs. Pearson and Co. were 
warehousemen in London^ who, in the months oi April 
and May 1818, received from Bize, Bordenave and Co. 
S8 bags of wool, which bags were to await the directions 
of the bailors, and the bailees were to have their usual 
warehousing charges allowed. On the 3d of Jidy 1819, 
a letter from Bize^ Bordenave^ and Co. was received 
by the Plaintifis, who were thereby directed to transfer 
94 bags of wool, including the 38 bags in question, 
and to hold them at the disposal of Fermin de Tastet. 
But there was a very important reservation contained in 
that order, — and this is one of the circumstances on 
which mainly my opinion turns, — a clause reserving to 
themselves (Bizcj Bordenave and Co.) the privilege of 
drawing samples from the wools in those bags. The 
parties filing the bill of interpleader accordingly trans- 
ferred the bags of wool in question into the name of 
De Tastet J in their books; and they continued so to 
hold them for De Tastet after that time, under the 
authority, however, of Bize^ Bordenave and Co., and 

subject 

(a) 1 Taml.\n. (c) 18 r«.376. 

\h) 13 Ve9. 383. 
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and Co., which to all outward appearance, and for aught 
that the PlaintifiTs could conjecture, was to all Intents 
and purposes an order from the same party from whom 
they had received the previous order. 

Such then are the facts of the case, with this addition, 
that we have in evidence the circumstance out of which 
first arose the title of the Defendant De Tastet ; that is 
to say, that he had a claim for advances to the house and 
for profits, and that to cover the amount of that claim 
the transfer was made, he probably threatening his 
nephew with the consequences of his refusal. 

Upon such a state of facts, can I hold this to be a com- 
mon case of a claim by ap agent agfunst his principal, 
and of another party claiming by another title, foreign 
to the title of the principal ? That an agent should 
have the power of filing a bill of interpleader when his 
principal demands the re-delivery of goods bailed with 
him, appeared to me so monstrous a proposition, and to 
involve such frightful consequences in mercantile trans- 
actions, that I could not suppose it was meant to contend 
for any such doctrine. For in fact it amounts to tbis^ 
that an agent may at any moment treat his principal to 
a Chancery suit ; and I was therefore relieved to find 
that the Plaintiffs' counsel went entirely on the pecu- 
harity of this case. 

And now, entirely adopting the doctrine of that case 
before the Master of the Rolls (a), though the report 
must either be incorrect, or that learned Judge has not 
in his judgment expressed himself with his usual very 
remarkable accuracy, — for doubtless he there meant to 
point to the distinction between a party who was and 

a party 
(a) Cooper v. De Tadef, 1 Taml. 177. 
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bailee could no more have refused to allow the draw- 
ing of samples, than De Tastet could have refused the 
payment of a bill of exchange drawn by the firm of 
which he was a partner. Can I therefore say, that 
this was such an out and out departing with the pro- 
perty, and delivery of it to De Tastet^ or that it was 
such an order to a bailee to hold to the use of De 
Tastet exclusively, as vested in the latter the absolute 
property in the goods ? 



1831. 




I greatly doubt whether it was such a delivery as 
would have deprived Bize^ Bordenave and Co. of the 
right of stoppage in transitu for the unpaid price; or 
whether, supposing De Tastet not to have been a partner 
in that house, and a question to have arisen between 
BizCi Bordenave and Co., as sellers, and the bailee as- 
.serting the title of De Tastet, on the authority of the 
letter, this would have determined the transitus; the 
inquiry there always being, — have the goods reached 
their journey's end? and that they have not done, 
unless they are entirely vested in the bailee. But here 
a power remained in the bailor. The clause qualifying 
De Tastefs control over the goods, and inconsistent 
with his possessing an absolute right of property in 
them, is a very remarkable circumstance. Into this, 
however, it is needless to enter. It is sufficient to say 
that this peculiarity exists. Tliere is besides another 
peculiarity. Here is first a joint delivery by the bailors, 
Bize, Bordenave and Co., that is, by Bordenave and De 
Tastet together ; and then the latter ceases to be a part^ 
ner, and Bordenave alone, but using the name of the 
firm, countermands the former order, and desires the 
goods to be delivered to the Defendant Cardon. Now 
this is precisely the case in which the paramount claim 
of Cardan, and the mesne claim of De Tastet coming 

Vol. II. S s into 
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as it might have saved much expense and delay. ^Tien 
a wharjQnger receives goods from A., and two conflicting 
claims are made upon those goods, he says to the claim- 
ant whose title he considers to be the best, ^' Take the 
goods, but give me an indemnity, and then let the other 
party bring his action against me; but I won't give 
them up, unless you indemnify me against the con- 
sequences." That offer has now become almost a matter 
of course ; and though the wharfinger lends his name 

• 

to the action, the real Defendant is the person who has 
given the indemnity. This arrangement produces the 
whole effect of interpleader at law or in equity, and the 
action is tried once for all; and although the nominal 
parties are the bailee and one of the claimants, the real 
parties are the two conflicting claimants of the goods ; 
one of them using the name of the person with whom 
the goods have been bailed. 




PEAaSON 
V. 

Caroon. 



That course has put an end to interpleader at law, 
and what now remains is only to be found in this Court. 
But in looking at the rules of interpleader at law, you 
discover the principles that govern this Court; be- 
cause I hold it to be strictly a concurrent jurisdiction, 
and that you can have no interpleader here, if upon 
principle you could not have it at law. It is manifest 
•that if two partners deliver goods, and then quarrel and 
claim the goods separately, the holder of those goods 
must have his remedy. The very case is provided for 
by the rules of pleading in bailment. 



I have already stated the principle to be clear against 
an agent, as such, having a bill of interpleader. The 
circumstances of the present case, however, appear to 
me to take it entirely out of the general rule ; and re- 
gard being had to the reservation of the right to draw 
samples, to the circumstance of De Tastet having been 

S s 2 one 
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her appointment, Mr. Tidte^ as admi][iistrator of his wife, 
had become entitled, by virtue of a settlement executed 
on their marriage, Mrs. Tuiie died in the month of 
February 1807: her husband took out administration 
to her estate and effects ; and in the month of December 
1811 he died. 



6J5 



1831. 



M'Caktuy 
Decaix. 



The defence set up was, that Mr. Tuite^ soon ader 
the death of his wife, had agreed to give up, and had 
actually renounced, all claims that might accrue to him 
under the settlement, or in his marital character, for the 
benefit of the family of his wife, from whom the settled 
property had been derived. 

At the hearing of the cause, two questions were prin- 
cipally argued ; first, whether the dealings and corre- 
spondence between Mr. Tuite and his wife's relations, in 
the years 1807 and 1808, were of such a nature as to 
amount to an absolute renunciation of all his interest ui 
their favour ; and, secondly, if they were, whether that 
renunciation was made at a time when Mr. Tuite was 
fully apprised of the extent of his legal rights, as the 
surviving husband and the administrator of his wife, 
and of the amount and value of her property. 

At the hearing of the cause on the 12th oi December 
1821, before Sir John Leach^ then Vice-Chancellor, his 
Honor referred it to the Master to inquire and state to 
the Court, whether Robert Tuite died in the intention of 
renouncing all interest in his wife's property in favour 
of her family, and whether before his death he was 
apprised of the circumstances which belonged to that 
property, and of the amount of the claim made in respect 
of the annuity. 



Ss 3 
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XDoman; the marriage being solemnised in England^ 1831. 
but he being himself a Dane by birth, fortune, and ^^,1^ ' 
domicile. He afterwards removed his wife from this r. 

country, the locus contractiiSf (with which he appears to 
have had no further connection) to the dominions of 
the King of Denmark^ wher£ his subsequent domicile 
continued to be ; and in that kingdom the marriage was 
dissolved by a valid Danish divorce, as far as such a 
divorce could dissolve it; but which, I may observe in 
passing, by the law of this land could have no operation, 
as was fully established by the opinion of the twelve 
judges, who solemnly decided, after argument, that no 
proceedings in a foreign Court could operate to dissolve 
or affect a marriage celebrated in England. 

During the lifetime of Mrs. Tuitej and subsequently 
to the divorce, certain arrears of an annuity which she 
enjoyed under the marriage settlement, accrued, or were 
said to have accrued, amounting at her death to the 
sum of 7000/. Prior to that event, a litigation in this 
Court had been commenced, to which the claim to 
these arrears was incident After the decease of both 
husband and wife, the result of the suit was, to put the 
party representing her in possession of those arrears, 
and two sums were actually recovered and paid to them, 
amounting in the whole to S6SIL; and the whole of 
tlie question in this cause arises, with respect to those 
sums, it being a conflict between the respective per- 
sonal representatives of Mr. and Mrs. Tutted upon the 
effect of a correspondence between Mr. Tuite and Mrs. 
Delaitrej the sister of Mrs. Tuitej and her legal adviser 
Mr. Pinegar, 

Upon that correspondence the whole question in 
dispute appears to turn. On the death of Mrs. TuilCf 
letters are written by Mrs. Delattre representing her to 

S 6 4 have 
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doubt should exist on a matter of such paramount im- 
portance. I find from the note of what fell from Lord 
Eldon on the present appeal, that his Lordship laboured 
under considerable misapprehension as to the facts in 
Lollei/s Case ; he is represented as saying he will not 
admit that it is the settled law, and that therefore he 
will not decide, whether the marriage was or not pre- 
maturely determined by the Danish divorce. His words 
are, "I will not without other assistance take upon 
myself to do so." 



619 



1831. 



M'Cartkt 

V. 

Dbcaix. 



Now, if it has not validly and by the highest author- 
ities in fVestminster Hall been holden, that a foreign 
divorce cannot dissolve an English marriage, then no- 
thing whatever has been established. For what was 
JLoUe^s Case ? (a) It was a case the strongest possible 
in favour of the doctrine contended for. It was not a 
question of civil right, but of felony. Lolley had bonA 
Jidey and in a confident belief, founded on the authority 
of the Scotch lawyers, that the Scotch divorce had effec- 
tually dissolved his prior English marriage, intermarried 
in England^ living his first wife. He was tried at 
Lancaster for bigamy, and found guilty ; but the point 
was reserved, and was afterwards argued before all the 
most learned judges of the day, who after hearing 
'the case fully and thoroughly discussed, first at West" 
minster Hall^ and then at Serjeant* s Inn^ gave a clear 
and unanimous opinion, that no divorce or proceeding 
in the nature of divorce in any foreign country, Scotland 
included, could dissolve a marriage contracted in Eng^ 
land ; and they sentenced LoUey to seven years' trans- 
portation. And he was accordingly sent to the hulks 
for one or two years ; though in mercy, the residue of 
his sentence was ultimately remitted. I take leave to 

say, 
(a) See Rut$. ^ Ry. C. C. 857. and 2 C/. ^ Fbi, 567. n. . 
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most material ingredient in forming his judgment and 
influencing his inclination? He might very well say, 
<* I am no longer her husband; I give up all claim to her 
property," when he supposed the connection of husband 
no longer to subsist And yet if he had been told that 
he was still her husband ; that no power could dissolve 
the marriage ; that he was liable, in his person and pro- 
perty, for her debts ; that the tribunals of his own 
country would acknowledge this to be the law ; that as he 
undertook the relation cum onere^ so also he was bene- 
ficially entitled to whatever was the property of his wife, 
be it small or great ; it is impossible to say that this 
knowledge might not have altered his Intention ; for if 
a man does an act under ignorance, the removal of 
which might have made him come to a different deter- 
mination, there is an end of the matter. What he has 
done was done in ignorance of law, possibly of fact; but 
in a case of this kind that would be one and the same 
thing. 



18S1. 



M'Carthy 

V. 

Decaix. 



These considerations do not appear to have been suf- 
ficiently adverted to in the Court below. I cannot help 
thinking, besides, that taking the case at the lowest, 
Mr. Tuite and Mrs. Delaftre were, at the time of the 
supposed renunciation, in a state of ignorance as to some 
other most material facts ; and it is impossible to say, 
that a person shall be held to what he has done under 
circumstances which have been so erroneously repre- 
sented to him, however innocently the representation 
may have been made. Who can venture to predict 
what might have been Mr. Tuite^s course had he known 
how the facts really stood ? If a man, separated and 
living at a distance from his wife, receives a letter telling 
him that she is on her death-bed, and that she leaves no 
assets — not enough to pay the costs of her funeral ; 
and he writes in reply, '^ I shall not interfere : she is 

no 
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{The Lord Chancellor then entered into a detailed 1831. 
examination of the language and effect of the corre- 2.^^ *" 
spondence between the parties, and expressed his opinion v. 

that the conduct and letters of Mrs. Delattre and her I^^caix, 
agent clearly indicated that they were better informed as 
to the state of Mr. Tuit^s property than her husband, 
and were well aware it was not of that insolvent descrip- 
tion which had been represented. His Lordship then 
continued : — "] 

On the whole, it is sufficiently established that when 
Mr. Tuite agreed to give up any claim to his wife's 
fortune, he was acting under a misapprehension in two 
most material particulars : in the first place, he believed 
that Mrs. TuitCf at the time of her death, had by law 
ceased to be his wife, an impression which seems to have 
been the mainspring of his liberality ; and, secondly, he 
was 'wholly ignorant, or rather he was positively mis- 
informed, with respect to the amount and value of her 
property, and his ignorance certainly was not shared, at 
least in an equal degree, by the parties with whom he 
was dealing. 

Upon these two grounds I am clearly of opinion 
that the agreement cannot be supported as a valid re- 
nunciation by Mr. Tuite^ and that the judgment of the 
Court below must be reversed, {a) 

(a) The judgment of the Lord r^ni^r v. FFiarr^fM^ffr, in the House 

Chancellor in McCarthy v, De- of Lords, 9 Biigh^ N. S, 89. ; 

emjp was cited and much relied 8 CI, i Fin, 488. ; 2 Shaw 4** 

upoD in the recent case of War^ Maclean, 154. 



CASES IN CHANCER^: 

subsequent codicil, being the 1 1th to that will, in a very 
unintelligible enumeration of articles, coupling them 
with tools, bankers, and marble in the yard, introduces 
the word *^ mod." with what seems, and may be sup- 
posed to be, a hyphen, a point, a blot, or a small s 
affixed, and the present question is as to the meaning 
of that word. The Master called to his assistance Mr. 
Caleyy a gentleman skilled in writing, and also Mr. 
Garrard^ who is said to be an eminent statuary, and he 
has adopted the opinion of Mr. Garrard as to the 
writing, instead of that of Mr. Caley^ and found that 
the word " mod *' was a contraction for " models.'* 




Now, if I am to be bound by the evidence, the 
opinion of Mr. Caley^ is at least as good as that of Mr. 
Garrard. Although the former professed himself unable 
to form any opinion as to what word was meant to be ex« 
pressed by the characters in question, he thought there 
was no 5 affixed. But in what company is the word 
*^ mod " found to occur ? It is found, not among articles 
of value, but thrown in among the tools in the shop, 
bankers, (which are great benches) the rasp, and some- 
thing which is supposed to mean the testator's apron. 
It is, to say the least of it, singular that the testator 
should have introduced his models, which were of very, 
considerable value, and were the very apple of his eye, 
omong such an assortment That is one reason. Another 
is that the word ^^ models " which occurs at full length 
in the will, would, upon this construction, be done away 
with, and that without any direct words of revocation, 
such as are found in the other codicils, where revocation 
was plainly the testator's object, and without any cer- 
tainty as to what he really intended. He would thus by 
a doubtful, or rather by a half word, revoke that which 
he had previously disposed of in formal terms. 



I have 
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The Lord Chancellor. 18S1. 

This is an appeal from his Honor, the present Master 
of the Rolls; and the case below depended entirely upon 
the question, whether Laiigley^ who purchased under a 
bankruptcy from the assignees of Hellicar^ had at the 
time of his purchase actual or constructive notice of the 
agreement between HeUicar and the party under whom 
the Plaintiff claimed. Some evidence was adduced with 
the intention of shewing that he had actual notice : this 
however failed entirely ; and the only remaining question 
was, whether he had constructive notice, or what in this 
Court would amount to notice of the agreement. 

An ejectment had been brought by the Defendants, 
and the bill was filed for an injunction and for the 
specific performance of the agreement, which was for an 
exchange of a small parcel of land, and had been entered 
into so long ago as the year 1798. 

It was contended on the part of those who resisted 
the injunction and the specific performance, and who 
denied notice to Langley^ that there was no allegation of 
notice in the bill. On looking into the pleadings, how- 
ever, it appeared that there was a specific charge of 
notice in the bill, and a denial of that allegation in the 
answer. Still the question remained whether there was 
constructive notice of the agreement. 

The case is one of considerable hardship whichever 
way it is determined, and it might possibly have been 
a case of less hardship if his Honor had decided it the 
other way, and admitted that there was enough in the 
circumstances of the case to amount to implied notice. 
It is a case in which one of two persons must sustain 
some degree of injury ; but the decision cannot be 

Vol. 11. T t governed^ 
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for the purchase of the premises demised. This was 
carrying the principle a great deal farther, because the 
existence of such an agreement, was by no means a pre- 
sumption arising prim& facie from the fact of possession. 
Accordingly it has always been considered that Daniels 
V. Davison went a great way. " Am I then, says his 
Honor, in the present case, to carry the principle a step 
further?" That question he answers in the negative; 
and I fully agree with his Honor. 



629 



1881. 




After the best attention which I have been able to 
give to this case, — though it is certainly difficult to 
decide it satisfactorily either way, and hardship must ne- 
cessarily be inflicted on one of the parties; — but having 
looked into all the facts and the evidence in the cause, 
not excepting the attempt which was made to dispute 
altogether the title of the Plaintiff, independently of the 
question of notice, and having compared the circum- 
stances here with those in Daniels v. Davison^ I have, 
upon the whole, come to the conclusion that in the 
present case it would be carrying Daniels v. Davibon a 
material step further, if hangley were to be held fixed 
with notice. I shall not, therefore, disturb the decision 
of the Master of the Rolls. 



Tt 2 
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GODFREY V. LITTEL. 
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f^HE Defendant appealed from the decree of the 
■*- Master of the Rolls, in this cause. The judg- 
ment of his Honor upon the hearing in the Court 
below is reported in 1 Sussell 4" Mylne, 59. 

The Solicitor-Gmeral, Mr. Skirrow, and Mr. fVigram, 
in support of the appeal, insisted that according both 
to principle and practice, two things were necessary to 
be established by a Plaintiff, before he couM call upon 
the Court to issue a commission to ascertain boun- 
daries; first, he must satisfy the Court that he had a 
title to some portion of the land with respect to which 
the relief was prayed ; and next he must shew the 
quantity of land in acres, or in some other measure- 
ment, to which he was entitled. If he failed in the first 
point, no decree whatever could be made, and his IhU 
must be dismissed. If he failed in the second, the 
Court might cither iindertnke to inve'itic'.He and decide 
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point, namely, his right to some portion of the inter- 
mixed lands, the Defendant would not have com- 
plained if that course had been adopted here. But he 
protested — and in that protest he was borne out by all 
the authorities in which the point had been taken, 
and especially by the language of the decree in The 
Duke of Leeds v. The Earl of Strafford [a] as it appeared 
in the Registrar's Book — against being compelled to 
submit to the judgment of commissioners of partition 
a grave and complicated question of fact and law, a 
question which they were wholly incompetent to deter- 
mine. 

In addition to the authorities cited in the former 
argument, the following cases were referred to ; Wdb 
V. Banks (J), Winton v. Newland {c\ The Bishop of 
Durhanis case^di)^ Norris v. Le Neve{e)j Attorney^ 
General v. FuUerton. (g) 

Sir Edward Sugden, Mr. Bose, and Mr. LaomdeSj 
cofUra. 



631 



1831. 




The Lord Chancellor. 

Thb branch of the jurisdiction of the Court appears 
to have drawn from many learned Judges, and particu- 
larly from Lord Northington^ who presided for some 
years in this Court, expressions of considerable — I will 
not say disapprobation, but doubt. Lord Thurlam 
concurred with Lord Northington in manifesting an in- 
clination rather to narrow than to extend the jurisdiction 
of the Court in this respect ; nevertheless it is certain 

that 

(a) 4 Vei, 180. (e) 3 Atk, 8S. 

{b) 3 Eq. Ca. Ah, 164. (g) 2 Veu ^ B, %^Z.\ see also 

(r) SeUm on Decrees^ 200. AUomey-General v. Bawyer, 5 

{d) \2Vm.Ab.i67, Fcs.SOO^ 

Tt 3 
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that there is, in this Court, a jurisd 
coses where there arise an uncertuin 
boundaries, by means of which juri 
tainty and confusion are removed a 
the riglits of the parties interested a 
a cose as the present, where we find 
a lease and retaining a part of the Is 
uncertain how much the tenant oug 
but clear to the Couit that some part 
is this which constitutes the ground ( 
in such a case it is certain that this I 
to remedy the mischief, by granting 
or an issue, as either of these may t 
of the case, or be most expedient, i 
tsining the rights of the parties. 

The first question is tliat upon wl 
diction of the Court, and, consequ 
his (loiior the Master of tl)e Rolls 
whether some portion of the demisi 
by the tenant; though if any were 
how much, and possibly noii consta 
retained was situated. 
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could be no such remedy as a commission to ascertain 
boundaries; for the Defendant would, in every case, 
take especial care to deny the Plaintiff's title, and so de- 
prive him of his remedy. "If the Defendant (it is said) 
doth not admit the Plaintiff's title, but denies that he 
has any lands in his possession belonging to the Plaintiff, 
in such case a Court of Equity will not grant a commis- 
sion, because that would be admitting the Plaintiff's title 
in general, though the particular lands were not known." 



1831. 



GODFRFY 

V, 
LlTTEL. 



I take the meaning of this to be, that if an admission 
be made by the Defendant that he has in his possession 
some lands belonging to the Plaintiff^ though it does 
not appear where or what, that is a case for a com- 
mission ; and the contrary, if no such admission be 
made, — a conclusion contrary to all principle, and 
which seems justly to have met with the disappro- 
bation of Chief Baron Comi/nsy who was for directing 
an issue. 



The position laid down in Bunbufy is indeed con- 
tradicted by the other cases; and in IVaie v. Coiiyers{a) 
Lord Northtngtm, though strongly disposed to dismiss 
the bill, and though he talks of the frightful conse- 
' quences arising from such commissions, preferred 
accomplishing his object by taking another ground 
for the dismissal of the bill, namely, that the manorial 
rights claimed by the Plaintiffs were incorporeal here- 
ditaments, and that the Defendants were entitled to 
the soil and freehold in the estates in question. This 
therefore proves that Lord Northington not only did 
not acquiesce in the principle attempted to be esta- 
blished in Bunhnryj but that he wholly repudiated the 
authority of that case. 

The 
(a) 1 Eden, 531. 9 Cor, 360. 

Tt i 
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The law being admitted, the question is as to the 
facts in this caKe, and 1 have no hesitation in saying 
that I am perfectly salis6eil, with his Honor, upon 
the whole of this evidence, that a part at least irf 
these lands (which have been demised by the Coil^ 
from a period as far back as the reign of Elizabeth 
down to the last lease granted to the present De- 
fendants in 1789,) — a part at least, though it does 
not appear exactly what part or how much, was situated 
on the north side of the C/iase-viai/, and this part 
so leased by the College is admitted to be still in the 
possession of the Defendant. 



The party claiming the commission has supported bi« 
claim upon two grounds; first, the amount and species of 
acreage; and, secondly, the evidence of terriers, and 
the testimony of witnesses. With respect to the acreaj^ 
the sixty acres alleged by the Plaiiitilf to be statutory 
acres are aiBrmed on the part of the Defendant to be 
customary acres. I put entirely out of view, however, 
the argument on the part of (he Defendant by whi<ji 
the words " by estimation " in the lease were referred, 
not I" itii^ nmnmit, bur \n tb>:- kind of ,ici'i';i:;p. Tt\e 
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to inclosed land. This would at once raise the question, 
whether those lands, when they were demised in the 
reign of Elizabeth^ were or were not inclosed lands. 
And I say that upon the evidence of the lease, the 
lands were inclosed and not common; for I find the 
words " hedge-bote" and " style-bote" in the lease, — 
a proof that there must have been an inclosure running 
across. We must take statutory acres, therefore, and 
not the alleged customary acres, to be applicable to 
these lands ; and by the expression *^ three score acres 
be the same more or less," we can only understand 
a quantity of land a little exceeding or a little falling 
short of sixty statute acres; a difference of fifty per 
cent could never have been intended. Now forty 
acres only have been given up instead of sixty. 



1891. 
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That is a strong fact; and another strong fact is 
that the Defendant who relies on his own title and his 
own possession, has not taken care to satisfy the Court 
below and this Court in what right he possesses the two 
fields called the Oxleys. I should like to see by what 
title he possesses those fields, and whether by any other 
title than that alone, by which I have a vehement 
suspicion he holds — I mean a title by usurpation or 
retention, as against the College. It is a very remark- 
able circumstance, that Mr. Littel should have possessed 
in his own right those two fields and no other land 
whatever on the lefl side of the Chaseway. All the evi- 
dence goes to this ; except one piece of testimony of a 
very frail character, seeing that it comes from the party 
interested post litem^ when it rarely happens that a man 
states anything to destroy and defeat his own claim. 
The evidence as to abutments furnished by the Court 
Rolls of the adjoining manor, goes also strongly to 
shew that what are now called the Oxleiff are in fact 
part of the Lacy^field. 

Last 
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Last of all comes a very remarkable piece of evidence 
foiinded on the circumstance that the lands are stated to 
be in two parishes and in two counties, a fact which 
appears by the map of the Defendant himself. At the 
corner of the map on the right hand of the Chase-itmf 
there is this note by the surveyor, " three counties here 
meet." Spots of this description, like the trivite of the 
ancients, are usually distinguished by some remarkable 
natural or artificial boundary, such as n ditch, a road, 
a river, or a hill. The Chase-xcay, therefore, we might 
naturally suppose to be the boundary of two of the 
three counties, namely, Cambridge and Suffolk. And 
this supposition is consistent with the lease by which, 
lands in Cambridge and Siiffh'.k are demised, but is in- 
consistent with the Defendant's claim; for the Defend- 
ant's case is, that all his leaseholds were in Cambridge 
and none in Suffolk. 

Upon the whole of the evidence there is some doubt 
as to the direction of the lands, and as to the quantity 
to which the College is entitled; but I entertain do 
more doubt than his Honor did, that the evidence 
clearly shews that part at least of what ought to haw 
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much of the land has been retained by the Defendant, 
and in what direction, and if the part retained can- 
not be exactly ascertained, to determine whether any 
and what compensation should be made to the Plain- 
tifi^ the investigation is much more easily and pro- 
perly conducted by a commission, composed partly 
of learned persons, and partly of surveyors peram- 
bulating upon the spot, than before a jury, amidst the 
hurry and inaccuracy necessarily incident to a trial at 
Nisi Pritis. 




Godfrey 

V. 
LiTTEL. 



If the commissioners should find that only a very 
trifling portion of land has been retained, of course it 
would not be a case for compensation : but this conclu- 
sion can only be arrived at by accurately ascertaining 
the metes and bounds; and by such an inquiry the rights 
of the parties will be adjusted, so that in any event no 
harm can be done. It might, however, have been a 
safer and more satisfactory, as it would undoubtedly 
have been the more regular course, if the words " if 
any" had been inserted in His Honor's decree, so that 
no possible injury or injustice might accrue to the De- 
fendant, if it should be found that the quantity of land 
retained was so trifling as not to entitle the Plaintiff* 
to compensation. 
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PHILLIPS V. WORTH. 



Where De- 
fendanti, wbc 
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a«ide for irr»- 
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T^^H. PEPYSand Mr. Dixon applied for an order 
to restrain two of the Defendants from prose- 
cuting actions, which thejr had severally commencol 
against the PlaintilTs. The actions were brought lo 
recover damages foi' the injury alleged to have been 
sustained by imprisonment under nn attachment wbidi 
the Court had ailerwards set aside on the ground of 
irregularity. 



fkliei 
ment, the 
Court itaf ed 
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Sir E. Sugden and Mr. Duckworth insisted, that on 
the authority of Framd v. Lawrence (a), and on geoenl 
principles, the Plaintiffs were not entitled to the order, 
unless the Defendants were allowed all their costs; and 
that a reference should he directed to the Master, Ut 
inquire and state, whether any and what compensatioa 
ought to be made to the Defendants, for the injury tb^ 
had sustained in consequence of their ill^^ imprisoo- 
ment. 




CASES IN CHANCERY. 639 

1831. 



WELLESLEY v. The DUKE of BEAUFORT. Ju/j, 28. 
Mr. LONG WELLESLEY'S Case. 



rr^HIS was a motion on behalf of Mr. Long JVeUesley, Privilege of 
the father of the infant Plaintiffs, and now a pri- no protection 

soner in the custody of the Serjeant-at-arms for a con- ■8»'"f* «" 
.1 , J/.1- . .fti. atuchment 

tempt, that the order tor his commitment might be dis- for any con- 
charged, on the ground that, as a member of the House ^^^^ which 
of Commons, he was protected from attachment by the and not of a 

privilege of Parliament. Jhidides. 

tine removal 

The general nature and object of the suit are stated ^"^f"* ^'h 

in Mr. BusselTs report of the case of JVellesUy v. The custody of the 

Duke of Beatfort^ upon the question relative to the SSonTsudi 

guardianship of the infant Plaintiffs, (a) Mr. Z»o;ig WeU ward hai been 

ledey was not himself a party to that suit. The particular the auUion'ty'^ 

circumstances out of which the present application arose ?^^^, Court, 
,.--., J 1 . .. L J IS in it« nature 

are detailed in the order sought to be discharged. a criminal 

contempt. 
The order in question which bore date the 16th day of theHouse 
oijtdy 1831, recited that by an order of the 9th Novem- of Commons, 
ber 1825, it was ordered that the Master should approve ried offhis 

of a plan for the education and residence of the infant '"'■°' daugh- 
*^ ter, a ward of 

Plaintiffs, and that Mr. Lor^ WellesUy their father the Court, 

should be restrained from interfering with them in their ^^ ? . 

then present situation; that by another order of the ladies under 

\st oi February 1827, the Master was directed to inquire she^dllcen 

and report to what persons, other than Mr. Long JVel/es- placed by the 

I • r • guardians 

leyj the custody of his children, the infant Plaintifl&, and appointed by 

the ^he Court, and 

(a) 2Ruii.U who on being 

vu; z*«##. personally ex- 

amined by the Court admitted the fact, and refused to state the present residence 
of his daughter, was ordered to be committed to the Fleet, although he was not 
a party to the suit. 
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the care of their mDinteaance and education should be 
committed, and it was ordered that Mr. Long WHltdof 
should be restrained from removing the said infauts, or 
any of them, from the care or custody of the HisMs 
Longt and that such order bad on appeal to the House 
of Lords been affirmed ; that by another order dated 
the 2lBt of August 1829, it was ordered that the custody 
of (he infant PlaintiSs, and the care of their maintenaiwe 
and education, should be committed to the Duchess of 
Wellington and William Courtenay, Esq., as their guar- 
dians, with full discretion as to the course and system of 
the said infants' education, the persons with whom tbej 
should respectively reside, the persons to whom tbe 
immediate superintendence of their education sboald 
be committed, and the place of tbeir residence. The 
order went on to state, that the female infant Plaintiff 
was accordingly placed by her said guardians uadet 
the care of the Misses Long her maternal aunts; and it 
then set out the affidavit of Henry Bickneltf the boose 
steward of the Misses Long, from which it in substance 
appeared that while the female infiuit Plaintiff nt 
residing with the Misses Long at Unsted Wood, near 
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bring her to the bar of the Court, aod that the rest of 18S1. 

the motion should stand over until the return of the Ser- \' i^' 

Mr. Long 

jeant-at-arms and the attendance of Mr. Long Wellesley Wellesliy's 
in Court, either by counsel or in person : and then, after ^**®' 
reciting that the Serjeant-at-arms had now returned and 
informed the Lord Chancellor that he had been to Mr. 
Long Welleslei/s house and had seen him, and that he (Mr. 
Long Wellesley) had stated that the said female infant was 
not there, nor should he say where she was, the order 
proceeded thus — "Whereupon Sir E. Sugden renewing 
his application for the committal of the said William 
P. T. Long JVelleslej/y and the said William P. T. Long 
Wellesley being now present in Court, and admitting 
that he had read the affidavit above stated, and de- 
clining to have time allowed him to answer the same, 
and being in person examined by the Lord Chancellor 
on his attestation of honour, the Lord Chancellor by 
special courtesy, waiving to examine him upon oath in 
the usual manner, and the said William P. T, Long 
Welleslei/j answering upon his honour " that he does not 
know where the said infant at this moment of time is;" 
but admitting at the same time that he has removed the 
said infant from the house of the said Misses Long, 
as set forth in the said affidavit, and stating that he has 
given directions to his servants or agents to remove the 
said infant out of the jurisdiction of this Court, and fur- 
ther stating, that he never would bring the said infant 
again within the jurisdiction of this Court, — His Lord- 
ship does declare the conduct of the said William P, T. 
Long Welleslei/i in removing the said infant Plaintiff, as 
set forth in the said affidavit, and in concealing the pre- 
sent residence of the said infant, to be a contempt of this 
Court; and his Lordship doth further declare the conduct 
of the said William P, T, Long Wellesley^ in forcibly and 
without consent removing the infant ward of this Court, ' 

the king's subject, beyond the i*ealm, and his. refusal 

now 
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now in per8<Hi coram judice to inform the .Lord Cbsn- 
celtor where the said infant is to be found, to be a gross 
VtsLvnix^t and aggravated contempt of this Court ; and the said 
William P. T. Long WetlesUy, notwithstanding admo- 
nition, still persisting in such his contempt, his Lord- 
ship doth order that the said William P. T. Long Wtt- 
lesley be committed to His Majesty's Prison of the FtfHt 
until he shall clear his contempt, and this Court make 
other order to the contrary." 

On the same day that this order was pronounced, the 
fact of Mr. WeUetley's commitment was brought to the 
knowledge of the House of Commons by a letter whidi 
the Lord Chancellor addressed to the Speaker ; and two 
days afterwards a similar communication was mode to 
the Speaker hy Mr. WellesUy, who submitted that tbe 
order was an infringement of the privileges of Parlia- 
ment, and claimed to be set at liberty by the inter- 
position of the House. The measure was referred bj 
the House of Commons to a committee of privileges. 
That committee, after hearing evidence for several days 
with respect to the facts of the case, and examining mto 
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cases of Lady Wenman(a) and Lord Roscommon {f))^ 1981* 

which had been mentioned, the committee did not con- *^ -'"- "'- ' 

sider to be conclusive; the former being that pf an ^nui^Lmfp 

Irish peeress who in the 7 6. 1. was committed for a ^^^* 

contempt by the then Lord Chancellor, and was at that 

time entided to no privilege in Englofids while the 

latter was that of an Irish peer in the 10 G.4.y whp 

under the Act of Union was clearly entided to privil^n^ 

of peerage; but as the order for his commitment for a 

coAtempt, though made by the Lord Chancellor^ had 

never been executed or even taken out of the r^^tr^s 

office, no opportunity occurred for questioning it in the 

House of Lords, the only tribunal which could decide 

on the extent of that privilege. The report th|^ pro« 

ceedcd as follows : — 

'< The case of the Countess qfShaftshmy^ 10 6« 1. (c), 
in. some respects resembles the present. The Court 
there directed a sequestration, but did not attempt to 
conmiit a peeress who had contrived and effected the 
marriage of her son, an in&nt of the age of fourteen 
years, without the consent of his guardian. Your 
committee, liaving &iled to dbcover any instance in 
which a member of either house of parliament had been 
imprisoned for a contempt, except by the authority of 
the house to which he belonged, since the early cases 
above referred to which are imperfectly reported, have 
proceeded to consider this ,case on the groui^ds of 
fuialogy and of intrinsic merits. 

'* The same principle, on which it has been resolved 
by the House of Lords that privilege shall not prevent 

the 

(«) 1 P. WfM. 701. (c) 2 p. H^Hif. 102. 

(6) Before Lord Lyndhurstf 
1830. 
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18SI. the courts of law from enforcing obedience to a writ of 
Mr Lon» habeas corpus, seems to require by analogy that the Lord 
WBLUtLsr*! Chancellor should possess equal powers for the pro- 
tection of the wards of the Crown committed lo htf 
charge, and should be enabled to exercise the moit 
prompt and effectual means to prevent them from being 
withdrawn out of his jurisdiction. The committee 
find the right of courts of law to commit privileged 
persons for some highly criminal contempts strong)/ 
asserted by different writers, particularly by Blachtau 
and Hawkins. Attachment for criminal contempt hu 
been described as a judgment and execution, the con- 
viction of an offender by a court of competent jurisdic- 
tion, and the award of a sentence for his offence. 
Your committee, therefore, conceive that the present 
cose falls within the principle under which persons com- 
mitting indictable offences have been considered not to 
be enutled to privilege. 

" Under all the circumstances of the case, the coi»- 
mittee have eome to the following resolution ; that Mr. 
JLong Wdleslfi/s claim to be dischatged from impriwn- 
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Duchess of Wellington had died about three months pre- l^.^V* 

viously, and no new appointment had been made; and JT ; 

as the office of joint guardian does not survive (a), the Wbluslsy's 

guardianship of Mr. Courtenay was also determined. ^^"^ 

It was, however, assumed throughout the discussion 

that, as the young lady had been placed under the care 

of the Misses Long by the authority of the Court, and 

as the order (i) by which Mr. Wellesley was restrained 

from removing her from the care and custody of those 

ladies was still in force, this accidental circumstance did 

not affect the question respecting the contempt* 

Mr. Beames. 

The proposition which I mean to contend for is, that 
there is no jurisdiction in this Court to commit Mr. 
fVellesley for a contempt, inasmuch as he is a member 
of parliament; and in discussing the question it may 
be convenient to consider how the matter stands, firsts 
at common law, next upon the statute law, and lastly 
with reference to the cases in thb Court. 

Innumerable cases occur in the old books, especially 
the year books, all establishing the position that a 
member of parliament is not liable to be arrested or 
imprisoned save in three cases only; namely, felony, 
treason, and breach of the peace; but instead of tra« 
veiling through those cases, it will be sufficient to come 
at once to the authority of Lord Coke, who, in his 
fourth Institute (c), takes notice of this as an undoubted 
privilege of a member of parliament, and lays down the 
doctrine in the words already stated, that a member of 
parliament cannot be arrested or imprisoned but in the 
three cases of treason, felony, and breach of the peace. 

In 

(a) Bradskaw v. Bradthaw^ (6) See this Order, S iSuM. 44. 
1 Russ. 528. (c) 4 Itut. S4, 25. 

Uu 2 
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1S91< In ^at passage Lord Q^e adverts to the Cooil cf 
'■ j"^ ' Chailcety, for he expressly says, refeirmg to the case of 
%ttttiu«'i B siApanOt that the same rule applies to courts of equit;; 
^^"^ and he observes that the privilege is not confined to tlie 
flmnber of parliament, bat extends equally to his ser- 
vants. Indeed he goes further ; for be also says with 
reference to the goods end chattels of a member of 
parliament, that they ore not to be distrained, as be 
B i^ ** during his privilege." 



Lord Coke in a previous part of bis work had oci» 
sion to consider what is always spoken of as the Ux par- 
liamenti} and in his first Institute(a), in enumerating tbe 
different laws which prevail, he mentions it by (hit 
name> Nor do these passages stand unsupported and 
alone. They have been recognised in the celebrated 
case of Regina v. Paiy (£}, in which though Lord HcU 
differed fi^m the other judges aa some points, he ex- 
pressly refers to the passages cited from Lord Coke » 
establishing that the lex parliamenti forms part of the 
law of this land, and that the privilege of members of 
parliament prevails in all but the three cases of ti 
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Pleasi in giving judgment (a) expressly refers to the Ji9th 
passage in the fourth Institute; and he lays it dawn it^i^^ 
broadly. that in every case except treason, felony, apd Wsu^uMify 
breach of the peace, the privilege prevails | in otlper ^^'^ 
words, that courts of law are bound to suspend tfjie ^eacr 
ercise of their jurisdiction in every case in which a 
member of parliament is concerned, except in th^ .tbre^ 
cases of treason, felony, and breach of the peace. 

It may therefore be assumed, without citing a mul- 
titude of other cases which were expressly recqgnised 
by Lord Holt in Hegina v. Patyp and which are brou^t 
down to modem times by the dedsion in the case of 
John Wilkes, that the law corresponds with the doctrine 
laid down by Lord Coke, Lord Holt, in deliveriiig 
judgment in Regina v. Paty, very emphatically ex- 
pressed his opinion with respect to parliamentary pri- 
viXegjei a circumstance the more important because 
his Lordship does not appear in that judgment to 
have been by any means favourable to such .privil^[e 
as was supposed to exist in that case in favour of mem- 
bers of the House of Commons. His language is, ^^ The 
privileges of the House of Commons are well known ; 
they are founded on the law of the land ; and are nothing 
but the law : " and he continues, <^ when a matter of 
privil^e comes in question in fVestmnst^r HdU, the 
Judges must determine it We must take notice of the 
Ux parliamentu Lord Coke, in his first Institute, enu- 
merates it as the law of the land." C^) 

In another case of frequent reference. The ExecnUrs 
^ Skeays v. Chamond [c\ the questioa was, whether a 

member 

(«) 2 W Us. 159. ' (c) I Dyer^59h. 

Uu 3 
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others by Mr. Tidd^ that a capias on a judgment at 1831. 
law cannot be had against a member of parliament yT l^ 

WSLLEBLST*! 

Upon these authorities it is submitted that, at common ^* 

law, the privilege is clear: that all these cases, and in- 
numerable others which might have been cited to the 
same effect, establish the proposition that there is no 
jurisdiction in civil matters in any of the courts of law 
or equity against a member of parliament, so as to 
enable a judge to commit him ; and that there is juris- 
diction in criminal matters in the three cases put of 
treason, felony, and breach of the peace. 

Adverting next to the manner in which the privilege 
has been dealt with by statutes, it is sufficient to observe 
ofallofthem, (1 Jac. c.lS., 12&lSfr.3. c.3., llG.2. 
c. 24., and 10 G. 3. r. 50.) what the whole frame and 
language of their several provisions evidently shew, that 
they were passed for the purpose not of enlarging, but 
restricting the common law privilege; and in that light, 
indeed, the Court regarded them in the case already 
cited of Holiday v. Pitt (a) ; and, farther, that the im- 
munity from arrest of persons entitled to the privilege 
of parliament is distinctly recognised and reserved in 
every one of them. These statutes, too, apply to courts 
of equity as well as to courts of law ; for the enact>- 
ments refer indiscriminately to suits and actions, and 
s|)eak of proceedings in courts of equity and in the 
Court of Chancery, in such a manner as to prove that 
no distinction was contemplated or supposed to exist 
between legal and equitable proceedings in this respect. 

The cases in equity upon the subject are not so nu- 
merous as at law. But all the books of practice concur 

in 

{a) 2Stra.985. 

Uu 4 
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18il'> in l&ying down the propositioa that, in the case of ■ 

lif' i^L P^*^ '^^ member of parliament, the person cannot be- 

lCiaijtiixt*fc touched. The Court, however, has not left the psr^ 

^"^ aggiieved altogether withoat a remedy, but it bos ^veo 

bim a remedy of a different and peculiar kind : it does 

not permit him to impound, so to speak, the person of 

A refractory member of parliament, but it enables bim 

to coinpel obedience to the decree of the Court bjr 

mbans of a sequestration. 

The h^ au^ority of Chief Baron Gilbert distinctly 
recognises this doctrine in his Forum Itoinamam(a), 
where be states the prac^ce as applicable to a peer and 
member of parliament to be by sequestration. The 
general orders of this Court m^e some curious dis- 
tinctions upon the subject of beating the person serving 
the process of diis Court;-'— how far the otxitemptii 
ittiflSdently evidenced by one witness, in what cases the 
evidence of two is required, and other similar cpiestioni, 
^\aAi Gilbert discusses elaborately (b) ; and in the course 
&f his diwuBsion he puts the case of a peer abasing (wUct 
is a Very high contempt of this Court) the officer who 
serves its process ; and in that | 




Case. 
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answeri yon may sequester the real and personal estate 1831. 
of the party, as is used and practised where the Defend- ~ i 
ant is a peer of this realm ; but shall not arrest or Wsumjet** 
imprison the. body of any of the knights, citizens, or 
burgessesj or other privil^ed persons, during the ccm^ 
tinnance of privilege of parliament. 

In the older Chancery Reports, there are a few an- 
thorities, not perhaps very explicit, but still amounting 
to a recognition of the rule in equity, that the person of 
a member of parliament cannot be touched, except in 
treason, felony, and breach of the peace. Of these one 
of the earliest is an anonymons case (a) in the year 
1676, which lays it down broadly that the widows 
of peers are exempt from arrest The inference 
is that as they were exempt, Aeir husbands must have 
been exempt likewise. The marginal note of Pary y. 
Juxon (5), a case in the year 1669, states that a mem- 
ber of convocation had the same privilege as a member 
of parliament, without speciiying what tbat was; an 
acknowledgment, however, that there was soine privilege 
enjoyed by the latter. In the year 1666 (cr) a motion 
was made before Lord Keeper Bridgman against ft 
member of parliament for an injunction for want of 
an answer : the injunction was granted, but the Couit 
ordered that an attachment should not be entered 
against the Defendant, he being a member of parlia- 
ment. In the year 1685 {d) it was laid down, that the 
Court will not proceed agahist a member that has 
privilege of parliament, yet if he sue at law the Court 
w91 enjoin him until he answer. 

These cases establish the proposition that, as against 
a member of parliament, the old practice of the Court 

was 

(a) 2 Ch. Co. 294. (<?) 5 Ch. Rep. 12. 

{!>) 3 Ch. Rep* 58.. (<0 Anon. 1 Vem. 399. 
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was never to issue any proces 
person. 



The next is a case frequentl 
The Countess of Shajisbury [a), in 
was issued against the Countes: 
offence of thai lady was of a nii 
ihe ofience of Mr. IVellesley. B 
assumed, is in n situation to put 
by restoring his daughter to the ( 
restored her, he will have cleared 
be no longer considered a fit objt 
the Countess of Skaflsbuty never t 
to their original condition. Sh€ 
the gravest offences which a persi 
court of equity. She had actuall 
at, or assisted in, or procured ih 
of court. She was, tiierefore, i 
more penal, so to speak, than A 
whatever submission she might ir 
capable of undoing the mischiel 
even in that state of circumstan 
, but I 
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with the utmost severity, that the example might strike 18S1. 

terror into the minds of others, and deter them from the \^ i 

Mr. Long 

commission of a similar offence, the Court never at- Wellkslry's 
tempted to commit her person, but contented itself with ' 

sequestrating her property. That case is reported by 
Chief Baron Gilbert, as well as by Peere Williams, and 
the reports differ in no essential respect, except as to 
the case of Annesley v. Annedey, to which they both 
refer. From the statement of Peere Williams the infer- 
ence would be, that Lord Annesley was committed; but 
from Gilbert's report it is plain that the fact was other- 
wise, and that the Court had only recourse to its usual 
proceeding of a sequestration ; and there also it must 
have been inflicted in the way of punishment. It may 
be remarked, too, that Lord Macclesfield, who decided 
Lady Shajisburj/s case, was a judge on all occasions 
disposed not only to exercise his jurisdiction, but to 
carry it to its utmost verge ; for he conceived that the 
jurisdiction was most salutary, and that its usefulness was 
only to be proved by his exercising it rigorously and 
effectively. 

The proceedings in Ex parte Hopkins {a) were sub- 
sequent to Lady Shaftsburr/s case, and afler Lord 
Macclesfield had presided in this Court for a consider- 
able period. In that case, a merchant had left his 
fortune, which was considerable, to two nieces, whom he 
had brought up in his house, and he appointed certain 
persons to be his executors. The nieces were living 
with one of the executors, a relation of the name of 
Hopkins ; and the father, who was a very poor man, and 
who probably thought his paternal power might in that 
instance be very usefully exerted, for the purpose of 

getting 

(«) 5 P. Wm9.\S9. 
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1891> gttdiig * fom of money to induoe him to suspend it, 

^JT J ■ ' became or rcfwewnted that he was anxious to obtain 

W»H»M,rT> posseaoon of his children, and to remove them from tbe 

^^"^ exacDtor, in wlioie custody they were. Lord Ma€dt$- 

jSeld felt very greet doubt whether he could entertvn 

Che queitioa upon petitioc ; but be so &r acknowlodged 

the paterBsl pow^ ms to say, — and it is with that vknr 

A» case is refvred to, — tliat the &ther was justified in 

tiding his daagfaters how be ooold, having an mi- 

doubted ri^ to the guardianship of thera, pronded 

he did not commit an actual breach of the peace in such 



It ■may, perhaps^ be said that in the present case ■ 
breach of the peace was committed ; but after the opinion 
intimated by tbe Court, tbat the exception with respea 
to privilege, as laid down by Lord Q>ke, has reference 
oidy to such breaches of the peace as may become tihe 
aubject of legal proceedings before a tribunal whid 
can rq^olar^ take ci^isance of them, it is needlex to 
pursue that topic farther. A fourth head of arguncnt 
might have been found in the decisions of the House 
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although the house to which he belongs abandons it as 1831. 
a claim of right ; for a court knows nothing judicially '~; 

of what takes place in parliament till what is there done Wbumuet's 
becomes an act of the legislature. 

Mr. Beames. 

The only other point to be adverted to relates to 
the contempt itself. Considering the subject in the 
abstract, and laying the particular fiicts entirely out of 
view, the first observation is that the Court makes no 
distinction between civil contempts, if I may so express 
myself, and criminal contempts. The Court makes a 
considerable distinction between what are, in its own 
language, termed aggravated contempts, and those not 
of an aggravated description. In the case of a party 
setting the power of the Court at defiance, and refusing 
to do an act of justice, which he has been required to 
do, to his opponent) which is an aggravated contempt, 
the Court has gone a great length. Even in the time 
of Lord BacoHy as the orders shew, the Court has put 
the party so acting into strict confinement. And there 
is a case in Tothil where that confinement appears to 
have been of a very severe nature. 

Nothing, however, can be found in the orders of the 
Court to justify a distinction between civil and criminal 
contempts. Indeed the very exposition which to«day 
has been given of the rule, as laid down by Lord Coke^ 
would render it impossible, consistently with diat doc- 
trine, to make any difference between them^ or to hold 
that, without the intervention of a jury, without that fair 
mode of trial which a person charged in a criminal 
sense is legally entitled to, a party, possibly a very 
poor and helpless individual, may be exposed to a con- 
test single-handed against all the powers of the Great 
Seal. 

The 
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The only distinction taken, has been between simple 
disobedience and disobedience of an a^^ravsted kind; 
I and the Court attaches t«rms and a penalty to die latter, 
which it does not do to the former. But the object ia 
every case is the same, — to e&ct a compliance with 
tbe orders of the Coart; and when that object has been 
attained, on payment of costs, and submitting himself to 
the power of tbe Court, the party is generally set at 
liberty. This is illustrated by the course adopted in 
the instance of a person marrying a ward of Court 
The officer is there sent to take the party into custody: 
the party is committed ; but the moment tbe settlemenE 
is signed, be is set at liberty on paying tbe costs. 
The Court, therefore, uses the power of committing for 
a contempt, not as a means of punishing a criminal act) 
but only for the purpose of enforcing obedience to its 
rules, orders, and decrees. 



ITie Lord Chamcsllob. 

I am exceedingly well pleased that I took the coane 
which I saw fit to take, And which { thought the in- 
lerests of justice prescribed, without any deviatioo 
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manner, abstained from abusing the indulgence which I 1831. 
gave him. He has confined himself most rigidly to the -k/Tj"^ 
question which he endeavoured to illustrate; he has WsLLssLBr'a 
abstained from all that did not come strictly within the "^ 

scope of that permission ; he has stated the argument 
with his usual distinctness and acuteness, and with very 
great succinctness indeed, considering the extent of the 
field over which he had to travel, and the variety of 
learning, more or less bearing on the subject, which he 
must have gone through in his own researches. In a 
word, he has exercised the delicate office of amicus curia 
with great correctness and precision. 

If, upon hearing Mr. BeameSj I had found he threw 
any new light upon the question, which may now be said 
to be under consideration after a fortnight's discussion, 
elsewhere as well as here ; if he had imported into the 
consideration of it any fresh authorities, or any hitherto 
uncited cases, I should undoubtedly have paused to give 
the party, on whose behalf substantially he has ad- 
dressed me, the benefit even of possibilities and doubts. 
But it is no disparagement of Mr. Beames^s learning or 
industry to say that he has failed to bring novelty into 
a discussion of so long standing that it may well be 
termed vexata: that he has failed to add any thing 
new, only because such an addition would inevitably have 
been departing from the matter which was appropriate 
to the discussion ; only because it had been exhausted 
by his predecessors, and because no man could hope to 
be original in it without also being erroneous. 

Therefore, although leaning, as I ought to do, towards 
the gentleman on whose behalf it has been attempted to 
raise a doubt, I yet feel no obligation on my part to 
delay the expression of my opinion upon the legal and 
constitutional point now made. 

The 
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I8S1. Tbe old antborhies opoa the satgect of porliamentvy 

u' I _ privil^e are to be token with very ample allowance, 
Wausui's SoK tbiy all refer to times, and exist in arcomstanco, 
wberao tbe claim of privil^e by monbuv of parliament 
was infinitdy larger dian any diiog apoa wfaidi lioth 
boose* now are content to rest. One can faardly open 
a bocA under tbe head of parliameotary privil^e witfa- 
oat beii^ satisfied c^ the truth of this proposition. In 
ibe very volnme of Pare WiUtams, from which tin 
Sh^idmry eaae has been quoted, it ia laid down ia 
Lord Giffbrd's case (a) that the first process against i 
peer of tbe realm, or against a person having privilc^ 
of the lover house as a knight of the shire, or is i 
dtisai or boi^ess, is sequestration. But ia anotber 
case (i) in the same book, without a name and eqasliy 
without authority in these days, it is stated that tbe 
■ame exemption extends to the menial servants of peas; 
and tbat the first process in their case also for id; 
contempt of court (for no exception is made) is dM 
by arrest of the body but by sequestration. This, too, 
was so niled after the statute of William (c) in re- 
straint of privile^; and die right must indeed hate 




CASES IN CHANCERY. 669 

mentary rights, — so much more extensive that it might 1831. 
be said to be a diiFerent, rather than the same claim, — 1." i "^ * 

• , - Mr. LtOVQ 

IS manifestly of no use in disposing of the practical ques- Wxlueslbt*! 
tion now before us. ^^"^* 

But if any one wishes to see how far the pretensions 
of the houses of parliament have formerly been carried, 
to know how incumbent it is upon the courts of law to 
defend their high and sacred duty of guarding the lives, 
the liberties, and the properties of the subject, and pro- 
tecting the respectability and the very existence of the 
Houses of parliament themselves, against wild, and ex- 
travagant, and groundless, and inconsistent, notions of 
privilege, it would be sufficient to refer, not to the times 
of the PUmtageneiSy of the Tudorsj or of the StuartSj the 
records of which abound in extravagant dicta of the 
courts, and yet more extravagant pretensions of the two 
houses, but to a much later and more rational period 
of parliamentary history — to the dajrs of the family 
under whom happily all classes in these realms have 
so long enjoyed, each in its sphere, the rights of free- 
men. 



In the year 1759 an action of trespass for breaking 
and entering a fishery was tried in the House of Com- 
mons, to the lasting opprobrium of parliamentary pri- 
vilege, to the scandal and disgrace of the house of par- 
liament that tried it, and to the astonishment and alarm 
of all good men, whether lawyers or laymen. Admii*id 
Griffin made complaint to the House whereof he was a 
member, that three men, whose names were stated, had 
broken into and entered his fishery near Plymouihy had 
taken the fish therefrom, and destroyed the nets therein ; 
and the House forthwith, instead of indignantly and 
in mockery of such a pretension dismissing the charge 
and censuring him who made it, ordered the defendants 
in the trespass, for so they must be called, to be com— 

Vol. II. X X mitted 
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mitted into tlie custody of the se 
were committed into tlint custody i 
i brought to the bar of the Hou 
there, on their knees, they confe 
promised never again to o9end 
fering with his alleged right of i 
confession and promise they were 
their fees. So that by way of pi 
actually tried by the Plaintiff hi 
ment against his adversary the De 
(for in this case the House and I 
must be considered as identical) 
in his own favour, (a) 

This is enough to warn courts i 
cede to claims of privilege the insti 
magical word pronounced. Eve 
House of Parlinment, by their C 
by their votes, having decided in I 
a pretension, I should still ha«f 
if, the facts of the case authorise 
now prepared to act, or rathe: 
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f 

however, remark further that I can find no cases in 18S1. 
the books to justify the assertion of privilege now made. \m \ ~' 
I speak not of the records of parliament, but confine WBLuaunr^s 
my proposition to judicial authority. This distinction ^^^' 
I feel myself, afler mature deliberation, authorised 
and bound to take. For let not any one imagine 
that when I at once and without argument ordeied 
Mr. WeUesley to be committed to the Fleet, well knowing 
at the time that he was a member of the House of 
Commons, I was taken unprepared, or expressed a 
rash or unadvised opinion. The case was familiar to 
my mind. I had seen it in every form; I had heard it 
discussed in every shape ; I had seen it in the court of 
parliament ; I had encountered it in the courts of law* 
In all those courts I had borne a share in the discus- 
sion; having myself argued the greatest of all the 
cases (a) when it came by writ of error from the Courts 
of King's Bench and Exchequer Chamber before the 
highest judicature of the realm, the House of Lords, 
sitting as a court of law. The result of that deliber- 
ation and attention has been confirmed in my mind by 
more recent inquiry, and by again going over the ground 
I had so oilen previously trodden ; and the conclusion I 
have come to is, that there is no ground whatever to 
maintain the claim of privilege now set up. 

To those who argue on the other side I at once make 
a present of almost all that Mr. Beames urged this 
morning, as to commitments for refusing to put in an 
answer, for refusing to pay money ordered to be paidy 
for resisting a decree to perform any specific act, for 
cutting down timber {b)y or doing any other act in the 

face 

(a) BurdeU v. Ahhot^ Burdett the Lord Chancellor affirmed an 

▼. Colman, 5 JDow, 165. order by which it was directed 

(£) In Shirley v. Earl Ferrers^ that a sequestration should issue 

lAncolnU Inn HaU, July 15.1831, against the Defendant, Earl Ar- 

X X 2 wf. 
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18S1. 4koe of an iojunction, and in the face of any other order 
1^ ; of this Conrt. The breach of any order, substantially of 

. WnxBitn'* a civil description, and in a civil matter, that is, a cutter 
touching the rights of real or personal property, will 
not entitle this Court, the Court of King's Bench, the 
CommoD Bench, the Exchequer of the King, nay, not 
jftven ihe House of Lords itself, judging in the lad re- 
swt, to attach the person of the party having privilege 
.of parliament, and disobeying such an order. 

I leave for further observation that ingenious and 
•cute part of Mr. Beame^s argument where be take 
the ground of denying the distinction between a dnl 
And a criminal contempt ; the only part of his argument 
in which I think he may be said to have thrown taj 
new light upon the subject. I had, however, previottslj 
considered the question in this point of view; I bid 
frequently heard it discussed, in the course of the ibnoa 
controversies ; and it was not therefore now presoited to 
my mind in this light for the first time. 



Accordingly the ground on which I rest my denial of 
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committed, the breach of the peace not being the main 1831* 
offence, but only incidental to it, and accidentally mixed 1,^ 
up with it, — if that were the only ground, no court could Wsllbslbt's 
commit for a contempt unaccompanied by a breach of 
the peace, however aggravated the criminality of that 
contempt might have been. And a second consequence 
would also follow, that this or any other court which 
had not jurisdiction of a breach of the peace could 
not commit at all. A justice of the peace could com- 
mit, the Court of King's Bench could commit; but 
the Court of Chancery, the Common Bench, or the 
Exchequer, could not commit, because they have no 
jurisdiction, no cognisance of the peace. 

There are, however, many offences, — and this is the 
other ground of my denying that to be the right dis- 
tinction, — offences for which no man can doubt the 
right of the Courts of Common Pleas, of Exchequer, 
and of Chancery, to commit; offences for which till now 
thehr right to commit has never been disputed ; offences 
involving no breach of the peace, and for which, by 
every day's practice, parties are committed by those 
courts, and by the Court of King's Bench^ not sitting 
as a criminal court. 

If the line is to be assumed which has been drawn 
by Lord Coke in the First Institute, and followed by 
the houses of parliament without, as it appears to me, 
duly weighing the subject tnatter, will it be said that 
a member of parliament can commit peijury without 
punishment? That is no treason, or felony, or breach 
of the peace : it is not even such an offence as for 
which you can have ^^ surety of the peace," the ex* . 
pression used in some of the parliamentary resolutions. 

It may be said, indeed, that a member of parliament ift 
liable to an indictment for pcrrjury in any court that 

Xx 3 haa 
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hfis competent jurisdit-lion, and w 
punished in his person by impri 
this two material observations ar 
of the peace, treason and felonj 
court a right to take the body of 
vilege of parliament, where is that 
Coke's rule, or of the resolutions o 
found, wTiich entitles a court afie 
to touch the persoo of the privile| 
beginning to the end of tiie parliair 
tlie subject, there is no distinction 
process and the execution of a sent 
limit of the rule of privilege is to 1 
of Lord Coi-e, or from the resolui 
parliament, no member of parliai 
soned even upon a conviction for ] 
judicial sentence legally pronounc 
observation renders the accuracy o 
What shall be said of a crime ni 
as to its effects in defeating the en 
which, though not in a technical s 
all otiier respects the same with p 
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should so far forget his honour as a representative, I8S1. 
and his duty as a man, as to prevaricate grossly on 1. ; ' 
his oath, was it ever dreamt he would be at liberty Wxlleslsy's 
to say, *^ true, I have prevaricated ; but I am a knight 
of the shire, I am a citizen, or I am a burgess in parlia-' 
ment ; true, it is, I have done that which degrades and 
disgraces me, that which is the most flagrant attempt 
that can be made to defeat the administration of justice ^ 
true, it is, I have done that for committing which any 
other man would have been hurried from hence to a 
dungeon ; but I am a member of the House of Com- 
mons ; I have privilege of parliament, and my person is 
as sacred as the oath which I have taken and broken." 
Were any man so ill advised as to oiFer such an insult 
to the Court, far from operating to his protection under 
thi» privilege, it is my firm belief, it is my fervent hope, 
that it would make him cease to be a member of par- 
liament by expulsion. But it is also my belief that it 
would, in the first instance, be visited with condign 
punishment by the Court whose dignity had been out^ 
raged; and that, long before the house which he had 
disgraced had thrust him forth, the Court would vin- 
dicate its insulted honour, and reject with scorn the 
plea of privilege by which he had aggravated his of- 
fence. 

The line, then, which I draw is this ; — that against all 
civil process privilege protects; but that against con- 
tempt for not obeying civil process, if that contempt is 
in its nature or by its incidents criminal, privilege pro- 
tects not: that he who has privilege of parliament, in all 
civil matters, matters which whatever be the form are 
in substance of a civil nature, may plead it with suc- 
cess, but that he can in no criminal matter be heard 
to urge such privilege : that members of parliament are 
privileged against commitment, gud process, to compel 

X X 4 them 



CASES IN CHAN 

tliem to do an act; — against commil 
order of a personal description, if 
1 companied by criminal incident! 
commitment be not in the natun 
ratlier in the nature of process to o 
— that ill all such matters meml 
protected ; but that they are no mo 
rest of the king's subjects from 
cution of a sentence, where the s 
court of competent jurisdiction, 
and regularly pronounced. Now 
sentences that follow upon them; 
either formally, upon trial, by indit 
and verdict, with the consequent 
marily, but as legally, as formally, 
contempt, where there is no other [ 
and no other mode of trying the ot 



In the case of the Earl of ShaJ, 
committed by the Lords' House oi 
he was a member, brought his w 
Lord Chief Justice liaitisford in 
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altogether; for a breach of the peace is not necessarily 18S1. 
incident to the contempt And yet I should have com- ^- i 

1111 M*** ^ONG 

mitted just as much, had there been no breach of the W£lle5ley's 
peace, as if the offence of contemning the Court had ^**^ 
been aggravated by the additional offence of an assault 
committed upon one of his Majesty's subjects. 

There are cases indeed which go a good deal further, 
and virhich justify me in denying that what, in common 
parlance, may be called criminal contempt, must have 
been committed in order to oust the privilege. If 
the . contempt savours of criminality, and the sentence 
is penal, that according to the books appears to be 
enough. ' 

With respect to the distinction between civil and 
criminal contempts, denied by Mr. Beamesy 1 agree 
that there may oftentimes be a difficulty in finding, 
first, authority for deciding where the line is to be 
drawn, and, secondly, instances in practice for drawing 
it. Yet that line has been recognised by the Court 
of King's Bench, in Catmur v. Knatchbull {a) and in 
Walker v. Lord Grosvenor. (i) The former was the 
case of non-performance of an award, made a rule of 
Court; for non-performance, being a disobedience, was 
a contempt of the Court, and so might be regarded 
as technically speaking and in form an offence. But the 
Court held that as it related simply to a civil matter, 
and was rather in the nature of process to compel the 
performance of a specific act, the matter was in sub- 
stance not criminal but civil ; and it refused to commit 
the Defendant, a member of parliament, for his dis- 
obedience. The same doctrine was laid down in the 
other case, where the non-compliance was by a peer. 

But 

(fl) 7 T. i2. 448. (*) 7 T. i?. 171. 
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But Buppose the matter to have been criminal, though 
without breach of the peace ; suppose, for instance, u 
interruption or obstrucUon of the Court's business by i 
man, having privilege of Parliament, getting up and 
•topping the Court by a long harangue, by ribaldry, bj 
invective, by slander, or by any other indecency which 
human wit may fancy, or human folly may practise, is 
it possible to doubt that the Court would order its 
officer to seize him forthwith and remove and commit 
him to confinement, as a person who, in the face of tbe 
Court, had been guilty of a contempt, of a criminal, ud 
not of a civil kind ? (a) Indeed if he was merely n- 
moved from the Court, that would be enough for the 
purpose of my argument ; because the act of the officer 
and, consequently, of the Court itself — the bare act of 
taking the offender and putting him out of court is is 
much imprisormera, in contemplation of law, as if he bid 
been thrown into the King's Bench prison. And if tbe 
party is privileged from being sent to prison, he ii 
equally privileged from being turned out of court 
Yet if the judges had not this power, about 1100 meo 
would have the right to go and interrupt the busioee 
of all tht; courts in tli^ kiiiL'di>i 
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Case. 



carry their political interference so far, the very business 1831. 

of the Court of Hustinira and of the sheriff at elections* ^r' ; 

, Mr. Long 

where they are not merely supposed but are almost Wsllkslsy'i 

assumed to take a deep interest, may be put an end to; 
so that, until we come to parliament itself, we should here 
have upwards of a thousand persons who would have the 
absolute right, uncontrolled by any power save that of 
the Houses to which they belong, of entering, indi- 
vidually or in a body, into those courts, and not only 
obstructing all election, but interrupting the administra- 
tion of all civil and criminal justice. 



Nor is the argument ab inconvenienti less applicable 
to equitable jurisdiction than it is to the other branches 
of judicature. Who are the persons most likely to be 
guilty of those very offences which this Court is most 
frequently called upon to visit with punishment in order 
to protect its wards ? If other Courts have a certain 
proportion of their suitors in Parliament, this Court, 
from the importance of the matters brought before it, 
has a much larger proportion there ; and if there be 
any cases in which members of parliament — young com- 
moners, and young lords — A*e more likely than others 
to become obnoxious to our jurisdiction, it is precisely 
in cases relating to the safety of heiresses and other 
wards, (a) 

That 



(a) That interfering with the 
custody, or secretly encouraging 
or abetting the marriage of a 
ward of Court, has always been 
regarded as a contempt in its 
nature criminal, and punishable 
as such by commitment during 
pleasure, see PMpps v. Earl of 
Angle$ea, 1 P. Wmt, 696., and 
Xfffen y. Kiffen, and JDr. YaldenU 
Ca«e there cited ; Herbert t Case, 



5 P. JVttts. 116. 5 More v. More, 

5 Atk. 157.; Anon. ^Hughes y. 
Science), 2 Atk, 175.; Smith y. 
Smithy 5 Atk. 505.; Butler v. 
Freeman, Amb. 501., and the 
cases referred to in Mr. Blunt*s 
notes ; Brandon y. Knight, 1 Dick, 
160., Stevens v. Savage, 1 Ves. 
jun. 154.; Priestley y. Lamb^ 

6 Ves. 421.; Millet y. Rome, 

7 Ves, 419., Bathiirst v. Murray, 

8 Ves, 



Cue. 
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183). That case may sUll be supposed in real life which ia 

' the most finished part of the most excellent of his worb 

Mr. LoHo ' , ■ X, 1 .II- 11- I- 

Wzu.EttKT'( the poet has so admirably descnbea m the history or ■ 

travelled and accomplished profligate, of whom, wbeo 

in the depth of bis desperate fortunes, 

" Stolen from a duel, followed b; a nnn," 

it is added, as the means of retrieving him .^ 

" But if • borough chooie him, uot undoue." 

And such are the men whom this arrogated prtvili^ 
would suffer to enter within the precincts of this hi^ 
court of judicature, and to revel in the contempt of tbe 
most delicate, the most important of the fiiDctions widi 
which it is entrusted. 

I have already given a reason why the authority of de- 
cided coses in favour of privilege goes for little, if drawn 
from times when the most extravagant notions of its ex- 
tent were entertained ; but in the same proporticm rooit 
any decision against pnvilege in those times be bdd 
so much the stronger in behalf of the law's authority. 
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under the custom oi London for the Mayor and Alder- 1831. 
men to have the custody and guardianship of female or- \J7Tog 
phans till twenty-one or marriage, and for any persons Wsixeslby's 
taking such from the guardian appointed by the Mayor 
and Aldermen, to be brought up before the Court and 
imprisoned. To this plea there was a demurrer on two 
grounds, the first of which is only material in so far as 
it drew from the Court a declaration that the matter was 
criminal for which the party had been imprisoned. The 
second ground was that the custom as alleged was ill, 
^' because it is a custom to commit without exception 
of ()eers*" This demurrer therefore raised the ques- 
tion distinctly, whether or not a peer could be com- 
mitted for such contempt of the Court of Aldermen as 
consisted in taking an orphan out of the custody by them 
appointed ; and the Court held it clear that a *^ peer is not 
privileged in this case" — I cite the book, — " for in ho^ 
mine replegiando^ where he detains the body, he shall be 
committed ;'' and there was judgment for the Defendant, 
disallowing the demurrer. The authorities cited by the 
Court are the Year Book II H. 4. 15., and Fitzkerberfs 
Natura Brevium, 68. C. The former was a case of ^ 
mine replegiandoy in which the sheriff had returned that 
the distress had been eloigned ; and one point made was, 
that the party was a peer of the realm, *^ issint que capias 
ne gist pas vers lui.** But the Court took the distinc- 
tion I have pursued here, and said ^< en dett et trespas 
capias ne gist my vers un Count Baron et htgtismodi ; per 
ceo que pur cause de lour estate^ il est entend que ils ont 
assets^ Sfc. ; mes en cost case le tort que elfait^ de ce que 
el ne suffre le replevin estre fait^ est le cause que son corps 
sera pris, de quel estate que il soit ;" and reference is 
made to Redman^s case, in the time of King Richard. 
The language of Fitzherbert {a) is equally precise ; — 

"If 
(a) N. B. ISS C. 
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I8S1. "IF there be,"* sajrs that writer "an etoignment retnrDcd 

' ' ' by the sherifi^ tlie plaintiff shall have a capias in mther- 

Wilusut'i f*^'" ^ ^c the defendant's body, and to keep tlie ssme 

*^***- quoutque &c., whether he be a peer of the realm or otfaer 

common person." 

But I am content to rely on the case itself) decided Xtj 
Lord Hale, and in the same age to which we owe tbe 
Habeas Corpus Act It is a case pecaliarly in point with 
the present. The authority with which privilege of 
peerage was assumed by the demurrer to come in coo- 
flict, was that of a city Court: the contempt for whidi 
it was alleged that privileged persons could not be 
arrested was taking away a ward of that Court. Tbc 
Court of King's Bench held that the peerage and iu 
privileges a£K>rded no protection in such a case; and to 
make the authority more applicable, the Court iilustraled 
^e decision by referring to the writ of homine rtfk- 
giando, against which, if a peer was refractory, it was 
held to be clear that he roust be committed ; that ii, 
if he eloigned the body of the villein or person sougbt 
to be replevied. Now Mr. Long WeUedof has bete 
taken a-»;iv aiui detained tlic uni'd of ilii^ Co 
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nature of obstruction to the process of the King's Courts. 1 8S 1 . 

You will find moreover that the Star Chamber — I ^ J ; -" 

Mr. Long 

refer to the authority of the Star Chamber reluctantly, Wsluslby's 
but it was a regular Court, and one little likely to err "^ 

against privilege — that that Court committed a peer of 
the realm. The peer had disputed its authority; he 
was committed for an oiFence in the nature of a con- 
tempt, and by a process such as we should use to compel 
the performance of an act. 

Upon the authority, therefore, of all these cases; 
upon the authority, still higher in my own judgment, of 
the principle, and upon the reason of the whole matter, 
the absolute necessity of applying the laws equally to 
all classes, and the intolerable nuisance which would be 
suiFered, were 1000 or 1100 persons to exist in this 
country placed by privilege of Parliament above the 
law, and enabled to defy the jurisdiction of all the 
King's Courts— 'Upon all these grounds, I have no 
doubt whatever that the distinction here is soundly 
taken, — not the distinction laid down by Lord Ccke of 
treason, felony, and breach of the peace on the one side 
and oiFences on the other, where no treason, felony, or 
breach of the peace has been committed — a distinction 
inconsistent with itself, fruitful of bad consequences, and 
incapable of being pursued through the authorities; and 
that the true grounds upon which to rest the case are 
these two : first, that privilege never extends to protect 
from punishment, though it may extend to protect from 
civil process; and, next, that privilege never extends 
to protect even from civil process where the object 
of the process is the delivery up of a person wrong- 
fully detained by a party. All the principle, all the 
authorities, all the reasoning are in favour of this 
ground, and it is upon this, and this ground only, that 

the 
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18S1. the jurisdiction of all the Courts can safely and secunly 

ITblluliy'i 
CMC. ^g^ fhg fallowing case, extracted from the Regiitnr'i 

book, was furnished to the Lord Chancellor by Mr. Sefot. 



MARTIN'S CASE. 



ApetMm 
writing a 
letter to the 
Lord CbiD- 
cellor, r«latir« 
to ■ threat- 
ened luit, and 
inclotinga 
bank note, 
wubrid 
guilty ofa 
CODtempt, and 
ordered to 
attend per- 
•onall; and 
ihew cauH 
why heihould 

mitted; but 
afterwardigon 
bu appearing 
and eiprew- 
ing GODtridon, 

he Wl,= Jis- 



The Right Honourable the 
Lord High Chancellor of 
Great Britain this day taking 
notice in open Court that his 
Lordship, on the 2d of this 
instant August, had received 
a letter by the general post, 
directed to the Right Ho- 
nourable the Chancellor of 
England, dated Yarmouth, 
in Norfolk, 1st Augtut I74'7. 
signed Thonat Martin, mak- 
ing mention of a bill in Chan- 
cery threatened to he filed 
against the said Thomat 
Martin, and relating to the 
■ubject-matter of such suit, 
l>unk 



L. C. 8th Augiut 17*7. 
taking the said matter into 
consideration, deeming the 
conieota of the said letter 
and the sending thereof, with 
such bank bill inclned 
therein, unto his Lordtbip, 
to be a great misbehaTiour 
in the said Thomas Martit, 
andacontempi of this Court, 
dnih think fit to order that 
the said Thomas Martin, 
having personal notice here- 
of, do shew cause unto this 
Court, the first General Sell 
after Michaelnuu next, why 
be should not stand com- 
mitted to the prison of the 
for tile 
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of the corporation of Great 
Yarmouth, and that the com- 
mitment of him to the prison 
of the Fleet might be a pre- 
judice to the public business 
and affairs of the corpora- 
tion, the Court doth not 
think fit to order him to be 
committed, he consenting, 
by Mr. H., his clerk in 
Court, to pay the costs of 
the order made for him to 
shew cause why he should 
not stand committed, and 
of the execution and service 



thereof, and that the bank 
note for 20/. which has been 
lefl in the hands of the re- 
gistrar be applied and dis- 
tributed for the relief of such 
of the poor prisoners in the 
Fleet prison as are the most 
proper objects of charity; 
and doth order that the said 
bank note be delivered by 
the registrar to the warden 
of the Fleet for that purpose, 
on tlie behalf of Thomas 
Martin, 
Reg. Lib. B. 1747* fo].S4. 



1881. 

Mr. Long 

Welleslst's 
Case. 



COLLARD V. HARE. 



Rolls. 
May €• 



rilHE bill stated that William Collard^ being at the A testatrix 
"^ time of his death seised in fee simple of certain tomary tene- 

customarv messuages or tenements, holden of the manor ™*?' ^ '^^^ 

^ , . without wordi 

of Taunton Deane^ died many years ago, leavmg Eliza- limiting the 

beth Collardj his widow, and customary heiress accord- u^'on her^ 
ing (o the custom of the manor; that, upon his decease, death, the 
Elizabeth Collard entered into possession of the said renderee, in* 

messuacres or tenements, lands, and hereditaments, or whom the 
*^ l^al estate 

into the receipt of the rents and profits thereof, as such was, surren- 

customary heiress, and continued in such possession or jq^'^^^^j 

receipt till the time of her death ; that the lands holden John died 

of the manor of Taunton Deane are customary freehold of fort^ years 

inheritance, and, by the custom of the manor, are not before the 

, . ,, filing of the 
devisable bill, having 
surrender^ 

the tenement to a purchaser, who had notice of the will of the testatrix : Held, that 

the equitable title of the heir, which accrued on the death oiJohn^ was barred by 

length of time. 

Vol- II. Y y 
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devisable unless the tenant or owner makes, in his life- 
time, a dormant surrender to the use of a dormant sur- 
renderee or trustee upon the trusts of the will of the 
surrenderor ; tbati when a tenant of any lands holdeo 
of the manor dies, his customary heir, or (if he has 
made a dormant surrender) the dormant surrenderee 
is required, by the custom of the manor, widiin three 
court days al^er the death of the tenant, to make an 
entry in the court of the lord of the manor, or before 
his steward, the making of which entry is or amounts 
to an admittance, and vests the legal estate of (be 
lands in such customary heir or in sucH dormant sur- 
renderee or trustee ; and in case an entry is not nude 
within three court days, the lands become liable to 
be forfeited to the lord for a time, and are said 
to fall into lockage (which is a temporary forfeiture), 
and when the lands are in lockage the lord of the 
manor is, by the custom, bound, at any time afterwards, 
upon the payment of a treble fine to re-granl the same to 
the customary heir of the tenant who was last seised 
thereof, or if such tenant made a dormant surrender, 
then to the dormant surrenderee or trustee named 
tiiereiii or hi-; CLisiom:irv IilIi : that I'.ihal-ith C-jllard 
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Taunton Si. Jamesy with their appurtenances, late in the 1831. 
possession of Mr. Thomas Bttrch, both of them part of 
the manor of Taunton Deane : all the rest, money and 
residue of my goods, chattels, rights, and credits what- 
soever and wheresoever, I give and bequeath unto my said 
son John Collard : " that Elizabeth CoUard died shortly 
afterwards, leaving William CoUard her youngest son and 
customary heir, and also the customary heir of her late 
husband William CoUard^ according to the custom of the 
manor; that, on or about the 1 1th day of October 1779, 
the lord of the manor granted the customary premises 
comprised in Elizabeth Cailard's will, out of lockage, to 
the said George Tawnsendy his heirs, and assigns for 
ever, as the surviving surrenderee named in the dormant 
surrender made by the said Elizabeth CoUard; that 
George Taamsend was thereupon admitted and became 
seised of the legal estate of and in the said premises, upon 
the trusts of the will : that, under these trusts, John Col- 
lard became entitled in equity to the premises for the 
term of his life, and subject to such life estate, WiUiam 
CoUardf the youngest son and customary heir, became 
entitled in equity to the same: that, on the 12th of 
October 1779, George Taamsend surrendered the pre- 
mises into the hands of the lord of the manor, to the 
use of John CoUard^ his heirs and assigns for ever, ac- 
cording to the custom of the manor, and he was accord- 
ingly admitted: that, in the year 1782, John CoUard 
surrendered the same premises to the use of Hugh Payne 
and Betty CoUard^ their heirs and assigns : that they 
were admitted thereto, and, in the year 1 785, surrendered 
the same premises to the use of George Hare^ his heirs 
and assigns : that George Hare was admitted, and, upon 
his death, the Defendant Thomas Hare^ being his cus- 
tomary heir, was admitted tenant, and had ever since 
been in the receipt of the rents and profits of the lands ; 
that the Plaintiff was the customary heir both of his 
grand&ther WiUiam CoUard^ and of bis father WiUiam 

Yy 2 CoUard, 
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CoUard, and of bis mother Mary CoUard, and of hu 
grandmother, the testatrix Elizabeth CoUard : that Jakt 
CoUard died several years ago, and, upon his death 
William CoUard the FlaintiS^s Tether, if then living, and i 
not, Mary CoUard, and upon her decease, the Plaintiff 
as such customary heir, became entitled to the custtmiar] 
premises in question. 



The bill, after stating that the Defendant allegoi 
that Hugh Paym, Betty CoUard, and George Mare pur- 
chased the premises for full valuable consideration antj 
without notice of the PIkintiff's title, charged tfaatthf 
several persons, under whom the Defendant clainieii 
the premises, had nutie^, before or at the times when tht 
same were surrendered or assured to them, " of the mat- 
ters aforesaid, and particularly of the will of Elimbrti 
Odlard, and of the premises having belonged to her ami 
being held under her will ; " and it further charged thai 
" the legal estate in the premises became vested in Geoi^ 
Tawnsend as a trustee upon the before -meritioned trusts 
and that John CoUard, Hugh Payne, Betty ■to&ard, Georg, 
Hare, and the Defendant Thomas Hare, respectively, be 





CASES IN CHANCERY. 679 

estate, right, and title in fee, according to the custom of 1831. 
the said manor, of and in the premises surrendered, or 
such parts thereof and such estates therein, of which 
the surrenderor dies intestate, without any trust for the 
customary heir of the surrenderor." On this ground the 
Defendant insisted, that, even if the will of Elizabeth Col-' 
lard gave her son John only a life estate in the premises^ 
the inheritance of the equitable estate did not descend 
to the customary heir, but belonged to Tawnsendf and 
passed from him, by his surrender, to those in whose 
favour that surrender was made. The Defendant also 
stated, that, ^' Hugh Payne and Beth/ Collard having be- 
come entitled adversely as against the Plaiiltiff and those 
under whom he claimed, and having good right to 
convey and surrender such premises, for a valuable con- 
sideration they, on or about the 19th of May 1785, did 
surrender the said premises to the use of George Hare^ 
his heirs and assigns ;" and he insisted ^' that he had ob- 
tained good title against the claim of the Plaintiff to the 
said premises by the adverse possession of himself and 
his predecessors in estate, for a period of forty years and 
upwards, without notice of the Plaintiff's claim." He 
said further, ^' that he did not know and could not set 
forth, as to his remembrance, information, or belief, 
whether the several parties, under whom he claimed title 
to the premises, or any or either of them, before or at 
the times when the same were surrendered, or assured 
to them respectively, were or were not, was or was not 
aware, or had or had not notice of the matters in the 
bill alleged, or any or either of them, or of the will of 
Elizabeth Collard^ or of the premises having belonged 
to Elizabeth Collard^ and being held under such will.*^ 
John Collard^ he said, was dead many years ago; but 
he did not know when he died. 

The Plaintiff proved his title as alleged in the bill ; 
and the documents showed that those, under whom the 

Yy 3 Defendant 



I8S1. 

>Coix*ati 
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Defendant claimed, had notice of the will of ElizabeA 
Collard. The Defendant proved that John CoUard died 
about fifty years ago. 

Mr. Bidcersfeik and Mr. Jacob, for the Plaintiff. 

As the devise to John Collard in the will of Elizabetk 
does not contain any words of limitation, he took odIj 
an equitable estate for his own life; subject to which 
estate the equitable fee descended to the customary heir, 
and was transmitted to the Plaintiff by the death of his 
father and mother. Tenmisend had the legal fee; umI 
being a trustee of it for John during his life, with re- 
mainder to those through whom the Plaintiff claims, be 
made a surrender to John Collard in fee. It was (he 
duty of Tawnsend to take care of the interests of all the 
cestuis que Irutt , and, the surrender by him being made 
without consideration, and to a party who had no claim 
except under Elizabeth's will, John necessarily took the 
legal fee clothed with the same trusts on which Toimtaid 
had held it. Hugh Payne, Betty Collard, and Geor^ 
Hare had notice of Elizabeth's will ; and they must be 
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which, if done by a stranger would be acts of adverse 1881. 
possession, would not be so in them, from its being their 
duty to abstain from them." The Plaintiff has therefore 
a clear title ; and length of time is not in this case any 
bar to the relief he prays. 

Besides, a defendant in order to protect himself by 
length of time as a bar, must by his answer insist on the 
benefit of it by clear and unequivocal words. As the 
statute of limitations must be insisted on in due form, 
either by plea or answer, so this defence, which is ad- 
mitted in equity only by analogy to the statute, must be 
raised in due form. Here the answer insists, not that 
the Defendant is protected by length of time, but that 
he has obtained good title by adverse possession for 
more than forty years, without notice of the Plaintiff's 
title; and so little did he deem length of time a de- 
fence, that tie says he does not know when John CoUard 
died, though it was only from the time of John CoU' 
larcCs death, that adverse possession could run. 

Mr. Pemberton^ contra. 

Any title, which the Plaintiff may have, accrued in pos-* 
session on the death of John Collard^ which took place 
more than forty years ago ; and the question is, can he 
now have the assistance of this Court to give effect to 
his alleged equitable right. If the legal estate had con-* 
tinned outstanding in Townsend or any other person, 
it is admitted that the rule established in Cholmondeley 
V. Clinton would apply ; and is a party to be in a worse 
situation, because he has clothed his adverse possession 
with the legal title ? The parties, who purchased from 
John Collardy believed that he was the owner of the estate; 
and under that belief they took a conveyance from him. 
If they can be affected with notice of an equitable title 
in the Plaintiff, that does not render them trustees for 
him ; it only gives an adverse equitable right, and he is 

Y y 4 bound 
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bound to enforce that right within twenty-one yetn 
The objection of length of time is sufGciently raised ii 
the answer ; and even if it were not, the Defendant hs 
a right to the benefit of it, if the facts disclosed id eri 
dence bring the case within the rule. 

Tie Master <^the Rolls. 

Elizabeth CoUard being seised of certain customar] 
freeholds, parcel of the manor of Tau/Uon Deane, nudi 
a dormant surrender thereof, according to the custon 
of the manor, to two trustees and their heirs, suE^ 
to her will and testament ; and afterwards by her wil 
she made a devise in fiivour of her son John CoUard ii 
terms, which, it was contended, gave him only an estali 
for life. After the death of Elizabeth Col/ard, the sot- 
viving trustee in the dormant surrender, considering ibK 
John CoUard took a fee under his mother's will, on ihi 
I2th of October 1779 surrendered the customary teoe 
ments to the use of John CoUard, his heirs and assigns. 

On the ?th of September 1?82, John CoUard sold Uh 
customary tenements to Hvgh Payne and Betty CoUari 
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The PlaintiiF insisted that John CoUard was tenant ISSi. 
for life only ; and that in respect of the fee which he 
took under the surrender of the surviving trustee of 
the will, inasmuch as he was affected with notice of the 
will, he was a trustee for the uses of the will ; that the 
Defendant claiming under that surrender was also 
affected with notice, and equally a trustee for the uses 
of the will ; and that a trustee could not avail himself 
of length of time against his cestui que trust. 

From the death of John CoUard^ which is admitted 
to have taken place upwards of forty years before the 
filing of the bill, the possession was plainly adverse to 
the title of the Defendant ; and the House of Lords 
has decided that this Court will not relieve after an 
adverse possession of twenty years* The Defendant 
may be considered as affected with notice of Elizabeth 
Collard*s will ; and if the Plaintiff had claimed within 
the twenty years, there would have been an equity 
against the Defendant, which is now barred by length 
of time. But the relation of trustee and cestui que trust 
does not exist between these parties in the sense in 
which Lord Eldon has used the expression. 

Bill dismissed with costs. 



In the Matter of PIGOTT. j^y 30, 

'T^HE Lord Chancellor stated, in relation to this and Proper form 
■■" several other petitions which had been presented iference under 
under the act 1 W. 4. c. 60., for enabling persons of un- ^^^ * ^* *• 
sound mind, but not found lunatic by inquisition, to 
convey property vested in them by way of trust or 
mortgage, that the reference under that act ought in 
future to comprize the following points 2 — 

Fh-st, 
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18SI> First} An inquiry whether the alleged trustee ot 

' - mortgagee was an idiot, lunatic, or of unsound iuidiI, 

of or incapable of maiuiging his affiurs ; and if so, 
Ftoon. 

Second);, Whether he was seised or possessed of 
the estate or hereditaments and premises in the petition 
mentioned, or of any and what parts thereof, atber 
alone or jointly with any other and what persons, as a 
trustee or trustees, upon any and what trusts, or by 
way of any and whst mortgage and for whom, within 
the meaning of the act; 

Thirdly, Whether the alleged lunatic trustee or mort- 
gagee took any and what beneficial interest therein,' 

Fourthly, Whether there was any and what power 
or authority under the deed or instrument by virtue 
of which the alleged lunatic became a trustee or mort- 
gagee, to appoint a new trustee or trustees ; and if not, 
then 

Fifthly, A direction to inquire and certify who m 
ichD 
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by a person who was present at the sale* The order, it 1831. 
was contended by Mr. Koe* went further than any pre- 1 - -^ 

"^ "^ COCHBANE 

cedent warranted. The proposed advance was less than v. 

four per cent, upon the purchase-money ; and as this Cocheaiw. 
was a common administration suit, and not a contest 
among creditors seeking payment out of a deficient fund, 
the Court ought not to go beyond the ordinary rule, 
and, for the supposed benefit of individuals, parties in 
the cause, extend a practice which was prejudicial to 
suitors generally, and which Lord Eldon had frequently 
censured and regretted. 

Mr. Kindenley opposed the motion, and cited Lefroy 
V. Lefroy (a) as an authority for his Honor's order* 
In such cases the Court had regard principally to the 
interests of the parties who would be entitled to the 
proceeds of the sale; and here all those parties were 
desirous that the biddings should be opened. 

The Lord Chancellor, after looking at the affidavits 
and the particulars of sale, observed that the purchase 
appeared to him to be a very advantageous one. Be- 
sides the value of the timber, ^the lands yielded a clear 
rental of more than 400/. a year, paid by substantial 
tenants ; and the leases were granted at a period when 
the lands were not likely to be let too high. It was not 
improbable that the estate might bring considerably 
more upon a re-sale than had yet been offered. He 
should therefore affirm the order, but without costs, as 
this was said to be the first instance of biddings being 
opened on an advance of less than four per cent, (b) 

(a) 2 Ruu* 606. (&) Lawrence v. HaUida^^ 6 Sm. S96» 
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DELL V. BARLOW. 



on an appeal 
vecnrityfor 



A N order was made in ihis cause dismissing ihe ap- 
peal without costs, but nothing was said in tbe 
order respecting the deposit. 



dcpoait will 
be returned, 
unlCN the 
Court makei 
ipecial order 
to thecwD- 



Mr. Koe now applied on behalf of the appellant, lo 
have the deposit returned. The deposit, he submitted, 
was merely intended as a security for the costs, in case 
they should be given against the party who appealed. 

Mr. Combe, contra, relied on the forty-second of the 
new orders, by which it is provided ** that the deposit 
upon every petition of appeal or re-hearing, be increased 
to 20/., to be paid to the adverse party when the decree 
or order appealed from is not varied in any material 
point, together with the further taxed costs occasicmed 
by the appeal or re-hearing, unless the Court shill 
otherwise order." The subject had been before tbe 
Chancery Commissioners ; and they had introduced into 
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other construction, would in trutb be to impose a penalty 1831. 
of 20/. upon an appeal. Consistently with his judgment 
in this case that no costs were to be given to either 
party, he should, therefore, as a matter of course direct 
the deposit to be returned. 




His Lordship acted on the same principle in Portman 
V. Mill^ 18th March 1831, and in several other cases, in 
which he affirmed the decree of the Court below with- 
out costs. 



HOOD V. WILSON. J^ i5. 

rilHIS was the bill of a creditor, suing on behalf of Coits, as 
-■■ himself and other creditors, and praying the admi- ijcitor and 

nistration of the assets of a deceased debtor. The fund cjjent, wiH be 

allowed to 

had proved insufficient to satisfy all the debts. the Plaintiff 

in a creditors.' 
suit, where 
Sir E. Sugden asked for the costs of the Plaintiff, there is a 

as between solicitor and client. He stated that 
where a bill was filed for the general benefit of cre- 
ditors or legatees, and the estate proved deficient, the 
Court had been of late years in the habit of. giving 
the plaintiff his costs of the suit as between solicitor 
and client. This rule had been adopted by Lord 
Lyndhurst in Turner v. Turner ; and it had also been 
recently sanctioned by the present Master of the 
Rolls (a), and the Vice-Chancellor. (i) 

Mr. 

(a) Chiuum v. Dewei, 5 Ruu. (b) Tootal v. Spicer, 4 Sim, 
S9. Rouflaniisv, Tucker J yo\. I. 510. 
p. 635» iuprH, 



The JLoBD (Jhancellor sail 
he should depart from what i 
adopted io the other branche 
therefore gave the Plaintiff his 

[a) The rule eppean la he to 

now well establUhed, provided 4' 

there ii a deficient fund. See, s 
in addition to thecawi referred 



OGLE V. BRA 



The coment 
of both pvtic* 
it not necet- 
Mry to ■ pri- 
vMe heariog. 



"It/rR. JACOB stated that th 
tody of a young lady whc 
and that some of the disclosu 
were of so distressing a kind a 
nion a proper case to be heard 



Mr. Ellison and Mr. Mathe\ 
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the parties withheld his consent; he would act on that 1831. 
as on other similar occasions upon the responsibility of ^' 
the counsel, who gave him the assurance that a private v. 

hearing was proper. Beakduno. 

The case was accordingly heard in the private room. 

The Lord Chancellor subsequently followed the 
same course in several other instances, (a) 

(a) See In the Matler of Lord Porismouih, Coop. 106. 



BOYS V. WILLIAMS. 



July 30* 



THE will of Elizabeth Shields bearing date the 9th of A testatrix by 
December 1817, after devising her freehold mes- f ^^"^'"^^a^c 

' ® ^ to A, aod M* 

suages and premises to divers persons therein named, pro- ** 5o/. each of 

ceeded as follows : — "I give unto the nephews and nieces annuitiw^ 

of my late husband 300/. stock, 5/. per cent navy an- now standing^ 

nuities, to be divided among them in equal shares and At the date 

proportions. I also give to my cousins Elizabeth Brown, ®' ^"® codicil 

Charlotte Richardson^ and Thomas Richards, 200/. stock, death, nhe 

each, 51. per cent navy annuities. I also give to my fo^*nnuitiei 

relations Jonathan King and Sarah his wife, 200/. stock sufficient to 
, . . ■, ^ 1 • T^ • Y answer this 

5/. per cent, navy annuities ; and to my relations David bequest spe- 

Shore and his brother Samuel 100/. each of the like cifically,but 

not also to 
Stock." The will then gave legacies of sums of 4/. per satisfy eertain 

cent stock to various individuals and charities, to the ^®8*"^ 

amount in all of 1300/. of that stock. the other tes- 

Xhe tamentarj 
papers upon 
the same stock. Evidence as to the state and value of the testatrix's property in 
the funds at those respective times was admitted 3 and on the efiectof that evidence, 
and the language of the testamentary papers, taken together, the bequests to J. 
and M. were held not to be specific, but pecuniary. 




m; will shall be paid out of i 
say, the legatnes in the five pi 
cents, shall be paid by the 
annuities, 5/. per annum f 
4J. per annum for 100^. four 
proportion for less sums." 

Another codicil, of the 8 
pleadings called the third co«J 
in the disposition of the rea 
will, and concluded in these 
unto Amelia Shields Boys and 
Tktmas and Mary Boys, 50/., e 
stock, now standing in my na 



A memorandum, dated th< 
also proved as a testamentary 
ing passage; — "The estate 1 
to go to Samuel Short, baker 
100/. Bank five per cent, anr 
the late Thomas Richards of 
out of the same stock, to b( 
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specific legacies of 50/. of the testatrix's stock in the 18S1. 

long annuities, or legacies of 50L sterling charged upon 'nl^' 

that stock. «• 

Williams. 

At the hearing of the cause before the Vice-Chan- 
cellor the depositions of Peter Fenuy a clerk in the Bank 
of England^ and also of a broker, who spoke to the 
nature, amount, and market value of the stock standing 
in the bank in the testatrix's name, at the several times 
of the execution of her will and third codicil, and of her 
death, were tendered in evidence, to shew that the lega- 
cies in question to Amelia S. Boys and Maty Boys were 
not specific but pecuniary. 

His Honor rejected these depositions as inadmissible^ 
and decided that the legacies were gifts of so much 
stock in the ]ong annuities (a) ; and the Defendants 
thereupon appealed. 

Sir E. Sugden and Mr. Richards^ for the appeal, 
said it would be convenient in the first place to have the 
question determined, whether his Honor was right in 
rejecting the depositions. They submitted that inas- 
much as the evidence was offered only to aid the con- 
struction of words which were in themselves equivocal, 
and not to control or do violence to the meaning of the 
will, it ought to have been admitted. ** Bank long 
annuities stock" was not a correct designation of any ex- 
isting species of government stock. The Court in 
forming its judgment, had a right to whatever assistance 
could be derived from being placed, as it were, in the 
chair of the testatrix, and knowing with respect to the 
state of her property, all the facts which she must have 

known 

(a) 5 Sim. S65. where the tes- port of the depoiitioiu are very 
tamentaiy papers and the pur- fully stated. 

Vol. n. Z z 




admitted it ; and Upon the effi 
versed tlie decision of Sir i 
legacies, which had been hel 
l^cies of so much stock, to i 



Mr. Pe^s and Mr. Kind 
that there was no ambiguity 
the will ; and it was only the 
OS to (he stote of the testab 
create the smallest doubt or v. 
The bequest was of " 501,, eai 
stock now standing lu my : 
" Bank long annuities stock " 
accurate, but the meaning w 
Nothing indeed could be mot 
was impossible to bold that 
the testatrix probably inten 
from what she had in so man 
^ve 50/. of the Bank long i 
was not tendered for the pu 
doing violence to the plain in 
the purpose of aiding constri 
right to look at extrinsic evi 
the proper^ at all; Bqper c 
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been frequently disapproved of; but even if its au- 1831. 
thority were undisputed, it was a case of very 
peculiar circumstances, the language being equivocal 
and hardly intelligible, unless reference was had to 
the eiqplanation afforded by the evidence. Besides, in 
that case, as well as in Selvoood v. Mildmay^ a latent 
ambiguity was caused by the fact, that upon the words 
as they stood, there was no fund in existence to answer 
the legacies. That was not so, however, in the present 
instance; for the testatrix when she made her will, 
and also on the day of her death, had an amount of 
long annuities, standing in her name, more than suf- 
ficient to satisfy the speciBc legacies in question. In 
Colpoys V. Colpoys and in the Attomey^General v. Grote^ 
inaccurate and equivocal expressions were used, which 
could only be explained and reconciled by referring 
to matter dehors the will. 

The Lord Chancellor said that upon the question 
of the admissibility of the evidence, he should not 
trouble counsel to reply, as he entertained no doubt 
whatever that there had been a miscarriage in that 
part of the Vice-Chancellor's judgment. To the pro- 
position, that because the words of the will were clear 
upon the face of them, extrinsic evidence was inad- 
missible, it was wholly impossible to accede; that 
being the case of a latent ambiguity, the very case 
which, according to all the text writers, formed the 
exception to the general rule against admitting parol 
evidence to explain or construe the words of the in- 
strument It was because the ambiguity was not 
patent, but latent, that is to say discoverable only 
upon reference to the subject-matter upon which the 
will purported to operate, that the Court was jus- 
tified in resorting to extrinsic evidence at all. It 
was perfectly true that the Court was not at liberty 

Zz 2 in 



\./OuiT was no[ ai iioerty 
rule the construction, whicl 
on the face of the instru 
position was perfectly coi 
of evidence to explain, tho 
guage. to aid though not 
structioni 



His Lordship then em 
authorities which bad bee 
present was, in his opini< 
testimony might be admit 
principles laid down in 
cially in Fonnereau v. Pc 
that wherever the ambigui 
brought to light upon inq 
cumstances dehors the will, 
its provisions into effect, 
removed by evidence of 
which it had been created, 
out any substantial disUni 
Poyntz and this case \, a 
Poffitz was certainly ver] 
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Jersey [a) in the House of Lords. The decision of 18S1. 
Sir W. Grant in The Attorney-General v. Grote might ' 

perhaps have created some doubt with respect to the «. 

principle ; but that decision had been reversed by Lord ^luami. 
Eldon, and could no longer be considered as an au- 
thority. Upon these grounds he was clearly of opinion 
that the evidence tendered must be admitted. 



The depositions were then read, from which it ap- 
peared that on the 9th of December 1817, when the test- 
atrix made her will, she possessed 1560/. navy five per 
cents, and 1 400/. four per cents, standing in her name, 
and no other sum of Bank annuities or government stock : 
that on the 8th May 1821, the date of the third codicil, 
she possessed the sum of 154*/. per annum long an- 
nuities standing in her name, being of the value of 
2887/. 105. at the market price of the day, but no other 
sum of Bank annuities or government stock: and that on 
the 8th of September 1 828, the day of her death, she pos- 
sessed the sum of 176/. per annum long annuities stand- 
ing in her name, being of the value of S542/., at the 
market price of the day, and no other sum of Bank 
annuities or government stock. 

Sur E. Stdgden and Mr. Richards then submitted, that 
upon the whole context of these testamentary papers, 
especially when considered in connection with the state 
of the testatrix's funded property, as it was now disclosed 
to the Court by the depositions, the testatrix must have 
necessarily meant to give to the Misses Boys a sum of 
50/. sterling each, out of her long annuities, that being 
the only stock of any description which she then pos- 
sessed, to answer all the numerous legacies which, by 

the 
(a) 2Brod.t Bmg.SSl. 



of the testatrix's funded proj 
pellants' case further than tl 
codicil had done. That was 
his Honor in the Court belo' 
Misses Boys were specific (ai 
the terms of the f^ft it was i 
remained (or the Court to d 
St the time of the testatrix's i 
to answer them spe<nfically; 
that purpose only was the pa 
ceived ; Imtet v. Johnson {a). 
the fund at other times, or wil 
which might possibly be mac 
dums were merely pecuniary, 
in putting its construction up( 
which were in form specific, h 
such considerations; Kirln/v- 
riion (c). Would it be maim 
had subsequently to the date 
all her long annuities, thest 
been good as a charge on i 
bare purchased with the proc 
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moreover, there had been so much variation and incor- 1881. 
rectness in the language in which the different legacies 
alleged to be specific were given, that upon the face of 
the wiU itself, a reasonable doubt as to the meaning 
was raised. 

The Lord Chancellor. 

The Court is now called upon to put a construction 
upon these testamentary papers, with the aid of all the 
light to be gained from the knowledge which the testatrix 
was herself possessed of with respect to her funded pro- 
perty, and which must be presumed to have influenced 
and guided her at the time when she proceeded to dis- 
pose of it. It is vain to say that the evidence shall be 
let in for one purpose, namely, to shew that these lega- 
cies must be specific because there is a fund to answer 
them, and that it shall not also be received for the pur- 
pose of shewing the amount and value of the fund, with 
a view to the decision of that same question. The cases 
otSelwood V. Mildmai/j and Fonnereau v. Poyntz point at 
no such distinction or restriction ; and no such restric- 
tion has been suggested by Lord Eldon in The Attorney^ 
General v. Grote.{a) If the evidence as to the state and 
value of the property is to be admitted for one purpose, 
it must be admitted for all ; the principle being, that in 
order the better to come to a correct conclusion on the 
whole of the testamentary dispositions, the Court has a 
right to the assistance to be derived from being placed 
as much as possible in the position of the testator, so as 
to see with his eyes and understand his feelings at the 
time when he exercised his disposing power; and having 
now the benefit of that assistance I am clearly of 
opinion that these must be considered as mere pe- 
cuniary legacies, intended to be charged upon the stock 

in question. 

It 

(a) p. 699. u^a. 



question here is, whether 
not; and in detennining : 
clearly called upon to look 
the testatrix's property witt 
contained in the whole of t 
will not li^tly assume that 
out any intention that they 
of the legatees, llie Court 
violence to the words, anc 
towards such a construction 
eflectual, rather than to a co 
der one half or two thirds 
operative. 

Now I desire to know 
di^s from the others in ' 
and value of the proper^ I 
the construction ? It is sai 
that these legacies were inte 
so great as it was in those < 
that the words designatinf 
ff& are stronger and ntore a 
confess I see no substantial 
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Eldon in The Attorney^General v. Grote with respect to 1831. 
the expression ^^ further part of my stock," as indicating 
an impression on the mind of the testatrix that she was 
dealing with stock which she then actually had. That 
expression appears to me to be quite as strong in favour 
of holding the legacy there given to be specific, as any 
words which are to be found in this will. Nevertheless 
Lord EMoUj upon the effect of that expression, con- 
sidered in connection with the rest of the will, and as 
elucidated by the evidence with respect to the state and 
value of the property, determined that the legacies of so 
much of the testatrix's long annuities stock were to be 
construed as mere money legacies charged upon that 
stock. 

Any intimation which his Honor may have thrown out, 
as to what his opinion might have been if the evidence 
were admitted, must have been entirely extra-judicial. 

Judgment reversed. 
Reg. Lib. A. 1830. fol. 295& 



ATTORNEY-GENERALr. GROTE.(a) ,8,7^ 

^T^HIS case (b) was argued on appeal before Lord t-egaor of 
Eldon, who had not pronounced judgment at the Annuities 

time when he resiirned the Great Seal; but the follow- »tock" held, 

. . upon the con^ 

ing written opinion was afterwards delivered out by his text of the 

Lordship, the parties having consented to accept it as J^*°^f ^® 

his judgment : — gift as com- 

" I have P*^ ^^ 
those of the 

(a) See the preceding case. (5) Reported in 3 Mer. 516. other be^ 

quests, and 

upon the evidence of the state of the funded property, to be pe^niaiy and noC 

specific. 



probabbf oonsiderably i 
obliged to take the will and c 
filNind in the probate, althougl 
their contents, when the testati 
fluence the construcUoD of suci 
taken to be the whole of the wi 



" I think there is evidence U] 
that the testatrix meant the leg! 
with the word ' stock ' to be lej 
had. ^e uses the ezpressioi 
stock;' and where the testatrix 
sfaxi,' I conceive she means to 



** The question is whether, w 
annuities stock, she means the s 
100/. per annum long aonuittei 
rid of a strong impression whici 

of the terms ' gifts of L pe 

Duities,' and of the terms ' 10( 
to be found in this wtll, create i 
reading the will. It is diffica! 
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nnderstand it, parol evidence, or what could.only have 
been proved by parol declarations, was held not to be 
admissible to control the words of the will. After fre- 
quently changing my opinion upon the present case» as 
I apprehend evidence of the state of the funded pro- 
perty of the testatrix may be resorted to, I have come 
to the conclusion that there is enough in the terms of 
the gift and the state of the property, taken together, to 
authorise a Court in saying, that the 100/. were not to be 
100/. per annum, but so much stock as would be suffi- 
cient to pay lOOA Those terms and that state, taken 
together, seem to me to authorise this construction of 
the legacies, as reasonably as any words in Fonnereau 
V. Pcyntz authorised a limited construction of sums in 
long annuities in that case. 

^ This is the opinion I have finally formed after giving 
repeated attention to every part of the gifts in, and con- 
tents of the will and codicil, and to all the reasoning I 
have met with in reports. That this is a very doubtfid 
case, and that therefore no opinion of mine upon it, or, 
as I think, of any body, can be justly represented as un- 
questionably right, I admit; but such as my opinion is, 
I have stated it If it is acted upon, the legacy in 
question is 100/. and not 100/. per annum.^ 



1827. 





'< His Lordship doth order that such part of the decree 
made on hearing this cause on the 22d day oijubf 1^17, 
as declares that the several legacies of long annuities 
and long annuity stock mean so much in the long anpui- 
ties, be reversed ; and doth declare that the said several 
legacies of long annuities and annuity stock mean so 
much in money, to be raised by sale of a sufficient part 
of the said testatrix's bank long annuities. And it is 

ordered 
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ordered that die said decree be also varied by directiDf 
that the costs of the relator, thereby directed to be taxed 
be taxed, as betwe^ solicitor and client, and in all otbe 
respects it is ordered that the said decree be affirmed.' 



DEERHURST d. The Duke of ST. ALBAN-S. 



A iMondr^ 
hearing, after 
the cauK hat 
been heard 
aoddedded 
in the court 
below, and 
once reheard 
on eppesl by 
the Lord 
Chuiefellor, ii 
not a matter 
of right, but 
an indulgence 
which the 
Court will 
oaij grant on 
« tpecidcate 



THIS was a petition of appeal from a decision o 
Lord Lyndhurst. The case had been originall; 
heard and decided by Sir J<^n Zieach when Vice-Chan 
cellor. (a) It was afiterwards beard on appeal by Lon 
JEtdon, who resigned the Great Seal before deliTeriiij 
judgment; and it was heard a second time on appeal ii 
DecenAer 1829, by X<ord LofndAvrsty who, on the da; 
he quitted office, handed his written judgm^it to tli< 
r^istrar, simply affirming his Honor's decree. A pe 
tition was now presented, and came on for argumoU 
praying that Lord lAftidhtars^s decision might be re 
heard. 
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of the Court, and that the Appellants' counsel might be 18S1. 
prepared to argue the point. *^ ^ "-^ 

DSERHUBST 

V, 

The preliminary objection was this day very fully The Duke of 
argued before Lord Chancellor Brougham, assisted by 
the Master of the Rolls and the Vice-Chancellor. Dee. la 

Sir E. Sugden and Mr. C. Bomilli/f in support of the 
objection. 

Mr. PepySy Mr. Prestouj and Mr. Hodgson, contrd. 

The case was argued on both sides upon the naked 
question of right, without reference to any special cir- 
cumstances which might be supposed to arise from the 
nature of the proceedings, or the manner in which the 
judgment appealed from was delivered. It was ad- 
mitted on the part of the Respondents, that the objection 
did not apply to motions or to petitions in bankruptcy. 
The following authorities were referred to; — Brown 
V. Higgs (a), NoU v. Hill (A), Porter v. Hubert (c), 
Eyton V. Eyton (d), Falkland v. Cheney (e), Baoey v. 
Smith (g), Noel v. Robinson (A), Hawel v. Howel (/), 
Parker v. Dee {k\ Fox v. Macreth (/), East India Com^ 
pany v. Boddam {m\ Williams v. Goodchild (n), Giffard v. 
Hort {p\ Waldo v. Caley {p\ Buck v. Fawcett (y), Black-^ 
bum V. Jepson. (r) 

The 

(a) 8 Vei,S6\, the older cases are stated and 

(fi) 1 Vertu 167. commented upon, 

(c) 2 Ch. Rep, 85. (m) 13 Ves. 481. 

((f) 4 Bro, P. C. 149. Toml ed. (n) 2 i?ttf«. 91. 

{e) S Bro. P. C. 476. Tomi. ed. (o) 1 Scho. ^ Lef. 386. 

(g) 1 Vem. 60. 84. 144. {p) 16 fVi. 206. 

(A) 1 Vem, 90. 453. 460. 469. {q) 3 P. fKiw*. 242. 

(t) 1 DicAr. 426. (r) 2 F^i. 4> ^. 359. See also 

(Ar) 2 Ch. Co. 200. 3 iS^Ofi. 529. Ormerod v. Uardnum^ S Ves. 722. 

(/) 3 ^ro. C. C. 45. 1 ITarg. Mackmtath v. TWwem/, 16^tf«. 

Juruf. Arg. 453.y where most of 330. 




.C.J pviui iiww 111 wm«»i. 

by Lord Kenyon, at the Rolls 
"niurltm, when his Lordship a 
Master of the Rolls; and on tb 
8 second rehearing before the J 
ship considered the point, anc 
it ; there was then an appeal 
and no objection was made 
T^uriom had taken. It also 
1 807 the same doctrine was oo 
Etut India Compamf t. Boddat 
in which a question of a simila 
for in that case there had bi 
Rolls; then an appeal to L 
petition of appeal against his 
Lord Erskine after argument 

In this case there has beei 
by the Master of the Rolk 
petition of rehearing has be 
Lord lAftidhurst, although his 
of the reasons assigned, did n 
judgment at length ; and now 
appeal reheard before the Loi 
in the same Ritiintinn an Xa 
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y. Higgs [a) and Blackbum y. Jepson (i) form no excep- 188]. 
tions to the rule which those authorities establish ; for in ' ' - -' 
BrovDH Y. Higgs there had been a rehearing at the RoIlS) v. 

and then the Lord Chancellor heard the cause when it ^^^^^,^ 
was brought before him on a petiticm of rehearing ; and 
the like state of circumstances existed in Mackbwm y. 
Jepson. But this is not the state of circumstances we are 
now dealing with, the question here being, whether, when 
the Judge below has giyen a decision which has been 
solemnly confirmed by the decision of the Court aboYei 
that same Judge shall be called upon to rehear his de- 
cision. If, howcYer, instead of having it already fixed, 
we wanted a rule, it would be wiser to adopt that of Fox 
Y. Macreth (c) than to leave the matter in doubt and un- 
certainty. 

The Master of the Rolls. 

The more regular mode would perhaps be, that the 
party opposing a second rehearing should apply to have 
the petition of rehearing removed fi'om the paper of ap- 
peals; but I presume his Lordship on a point of so much 
importance, will not prevent a decision of the question 
upon a mere ground of form. I consider thb as an ap- 
plication to rehear a judgment of Lord Za/ndhurst, after 
his Lordship has pronounced a decision affirming that 
of the Judge in the Court below. 

It does' not appear to me tliat we are to adopt any ge- 
neral rule with respect to rehearings, and I do not think 
that any such rule can be laid down as was insisted upon 
in argument Brawn v. Higgs and Blackbum v. Jepson 
would not fall within the principle attempted to be es- 
tablbhed, for they were both causes in which tw6 rehear- 
ings were allowed. But the question now is, not whe- 
ther 

{«) 8 re«.5Sl. (6) S V€$.^B.9i9. (e) J^u. C.C. 451. 
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It was said the rule ought to be established by the 1831. 
legislature. That opinion, however, cannot be seriously ^ ^ 
Stated. The Lord Chancellor has a right to adopt those «. 

rules of practice which will, in his opinion, promote the S^^^^t^ 
ends of justice. Lord TTiurknifs rule has been followed 
by Lord Erskine ; and the question is, whether the Lord 
Chancellor should now depart from that rule. Now it 
would not, I conceive, be expedient for the administration 
of justice, or consistent with the rule sanctioned with 
that view, that after two authorities have been deter^ 
mined, on so much consideration, a judge should wan- 
tonly depart from them. 

But if those authorities had never existed, the question 
might still be considered upon the reason and principle 
of the thing. The party now asking a rehearing has 
already had one judgment of the Vice-Chancellor's 
Court, and a second judgment by the Lord Chancellor; 
and now he applies to have the judgment reheard : it 
being still open to him to have a third judgment by way 
of appeal to the House of Lords. Is that application 
consistent with reason and equity ? or would it not ra- 
ther be an encouragement to vexatious litigation to ac- 
cede to it ? I am therefore of opinion that the rule is 
now settled, not in ordinary cases to permit a rehearing 
before the Lord Chancellor ; and if it were not so set- 
tled, I should submit that such a rule ought now to be 
adopted. 

The Lord Chancellor. 

I entirely agree with their Honors in the view they 
have taken of this case, and upon the authorities to which 
they have referred it The reason why I was anxious 
to have their assistance was partly personal to myself, 
viz., that the question dbposed of in one way, would 

Vol. II. S A save 
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upon appeal here ; not only for the reason adverted to 
in the argument, but also on the ground suggested by 
Sir E. Sugden in his reply, viz. the difference there 
may be between the first hearing of the cause and the 
hearing in the later stage, when it has received its 
utmost preparation, and every topic of argument has 
been weighed and considered. It is, of course, much 
fitter that after the cause has arrived at this latter stage, 
a very narrow limit should be fixed to such a power of 
rehearing. 



1831. 
Deerhuast 

V. 

The Duke of 
St. Alsan's. 



I understand there is no intention, on either side, to 
hold that the rule is absolute and inflexible. But it 
may well be made a question whether it should be of 
course to set down the petition of appeal, under such 
circumstances, leaving the Respondent to raise the ob- 
jection ; or whether, for the purpose of having the liberty, 
a special application, shewing circumstances to induce 
the Court to grant it, should not be required. Where a 
case, however, presents circumstances of that kind, this 
rule, I will not say now adopted, but rather followed 
from the former cases, would by no means preclude any 
such application, (a) 



Sir £. Sugden then applied that the petition might be 
dismissed, which, after some discussion, was ordered, 
without costs, {b) 



(a) This case has been since 
considered and followed' in 
Moutley v. Carr^ 5 Mylne 4* 
Keen^ 205. See also The At» 
iomey-General t. Ward, 1 Mjflne 
4 Craig, 449. 

(6) The case was finally car- 



ried to the House of Lords, 
where the judgment of Sir John 
Leachy on the merits, was re- 
versed; nom, ToUemache v. The 
Earl of Coventry, % CL i Fin. 
611. 
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The testator died in the month of June 1823. In the 1881. 
month of October, in the same year, the bill was filed .. ^ *~ 
by his infant daughter, by her mother and next friend, v, 

praying to have the accounts of the estate taken, and 
the Plaintiff's rights under the will ascertained and 
secured. In March 1824 the Defendants, the trustees 
and executors, put in their answer. A motion, against 
them, in the following May, that they might pay into 
Court a balance of 260/., appearing by their answer to 
be then in their hands, was refused ; and on the 29th of 
January 1825 the usual decree was made. 

When the Master made his report, an exception was 
taken to it, by the trustees and executors, on the ground 
that they were thereby charged with a sum of 928/., 
which they had claimed to be allowed in their discharge. 
The sum in question belonged to the testator's estate, 
and was the amount of a balance which was lying in the 
hands of Messrs. Sikes and Co., bankers, of London, on 
the 13th oi December 1825, the day on which that house 
stopped payment It appeared that Sikes and Co. had 
been the testator's bankers, and that, after his death, 
they continued to be employed as the bankers of the 
trust-estate. One of the trustees and executors was the 
testator's brother, to whom a moiety of the residuary 
property was given over, absolutely, in the event of the 
Plaintiff dying under age and unmarried. 

The Master of the Rolls made an order, allowing 
the exception ; and the Plaintiff appealed to the Lord 
Chancellor* 

Sir E. Sugden and Mr. Walker, for the appeal. 

The Solicitor* General and Mr. James, for the ex* 
ception. 

3 A 3 The 
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The first excuse they set up is that there was an un- 
fortunate lease of premises in the city, occupied as an 
oyster shop : this lease had been assigned by the tes- 
tator without taking a covenant from the assignee to 
relieve him from liability for the rent, which amounted 
to 100/. a year, and without any reservation of a power 
of re-entry in case of non-payment. It is further 
alleged, that the premises were in a dilapidated state, 
and that the tenant used to shut up the lower part 
of the house, and occupy the upper story ; and that it 
was at certain seasons only that he could make any 
payments towards the rent at all. For these reasons 
it was contended that the trustees were under the ne- 
cessity of keeping a considerable balance in their hands. 
There can be no doubt, however, that if the Defendants, 
after paying the money into Court, had been called 
upon by an action brought by the superior landlord for 
the rent, this Court, having then the possession of the 
fund, would have interfered for their protection; or 
would, upon their application, have made an immediate 
order, placing at their disposal the necessary sum to 
meet the landlord's demand. But there was no neces- 
sity for paying the money into Court. If they had 
merely invested it, that would have been sufficient; and 
the greater the prospect of their liability to pay the rent, 
the more incumbent was it upon them to render the 
fund productive in the mean time, by investing it in 
such a manner as to yield a profitable return. 



1831. 




The next excuse set up was that several letters were 
written by the solicitor of the executors, Mr. Boltouj to 
the solicitors of Mrs. Motile, pressing them to consult with 
their client to come to some arrangement, chiefly indeed 
respecting the lease, one or two of them, however, with 
respect to the fund lying unproductive. The letters shew 
undoubtedly that there was a certain disposition to invest 

S A 4 the 
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But the affidavit swears very cautiously as to Smith 
being out of the way, and does not state that he was out 
of the way except at the end of the year. Besidesi the 
arrangement is distinctly sworn to have been, not that 
all the three^ but that two out of the three should con- 
cur in signing the cheques. Now Corser lived in LoU" 
dofif and Charles Mcyle in Shropshire ; and the former 
might at least have made the attempt of writing on the 
Monday, the day on which the panic began ; but no 
attempt was made. 



1831. 




Taking the whole of these circumstances into my con- 
sideration, it is impossible for me to hold, that the trustees 
have sufficiently shewn that there was no laches on their 
part. To permit such laxity would be most dangerous. 
A man may renounce a trust, or he may refuse to under* 
take it, but having once accepted it, whether as executor 
or as trustee, he must discharge its duties, so long as 
his character of trustee subsists ; for, by consenting 
to assume the office, he prevents other persons from 
being appointed, or accepting, who might have more time 
and leisure to devote to it. It is no excuse, therefore, 
that the parties are volunteers ; for they are greatly to 
blame in consenting to act, if they really have not 
time for the due performance of their duty, and injury 
is sustained in consequence. 

In this case it is clear that, if these executors had been 
acting in their own affiiirs, they would not have allowed 
so large a sum to lie unproductive in the hands of a 
banker, exposed to the hazard of his failure. If they 
had entertained any doubt with respect to the necessity 
for a conference, they might have taken the advice of 
their solicitor, or have applied to counsel. 



What 
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ATTORNEY-GENERAL v. SMYTHIES. Rolls. 

1831. 
Nov, 18. 

BY letters patent, which were in the Latin language, L* C. 
and were dated the 9th of October in the eighth 2)«?. 6 7. 
year of the reign of King James I., reciting that a certain 1855. 
college or hospital was then lately discovered to have *"** *^' 
been fonnded in the suburbs of the town of Colchester^ in p^nto?Kinff 
the county of Essex^ by Ettdo Dapifer^ formerly seneschal Jamei I. a 
of King Henry I. after the conquest, commonly called poration was " 

the hospital of 5/. Mary Magdalen in the suburbs of created by the 

t . name of the 

the town of Colchester^ for the habitation of lepers and Master and 

infirm persons, for whose relief and support in those Poo'ofthe 
parts, as well the said Eudo Dapifer^ as different Kings Hospital of 
of Englandf and different other persons of old time, inT^e Suburbs 
had granted or intended to grant certain manors, o^ Cotchttter^ 
messuages, lands, and hereditaments ; and reciting that a master and 

his Majesty was given to understand that the said colleire ^^® P^®*" P^'" 

, , sons ; and 

or hospital had fallen into decay, and that the chapel lands were 

of the coUece was in total ruin, and that the lands, ^^^^ *^ 
^ ^ ' ' the corporw 

tenements, and other posssessions of the said college ation, with a 
or hospital were in great measure dissipated and alien- slt^y^L "' 

ated, and indirectly and unjustly converted from the should be oaid 

• 1 • CL. !_• 1. ..i_ r ^i ^® ®*^c^ of the 

said pious uses, from which cause the poor of the five poor per- 

coUefire or hospital were not relieved or supported •®°* ^^^ *"®|' 

1 • /• t r 1 1 support and 

according to the intentions of the founders and other maintenance; 

benefectorsi SnldXr 
the income and revenues of the lands so granted should be expended for the sup- 
port of the master and poor of the hospital, and for the maintenance and repairs of 
the buildings and possessions of the nospital. Under the particular provisions of 
the letters patent, it was held at the Rolls, that the five poor persons were entitled 
to share with the master in the increased revenue of the charity lands; but this 
decision was reversed on appeal. 

The master having, in virtue of an agreement with the Comptroller of the Bar- 
rack Office, derived a profit upon the sale of the materials of certain barracks which 
under a lease from the master had been erected on part of the charity lands; it was 
held, that inasmuch as this agreement, so far as the master was a party to it, grew 
out of and was incidental to his official situation, the profit was not personal to the 
master, but was received by him in trust for the chanty. 
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further that there should be five poor persons who 
alone, either men or women, should be supported, re- 
lieved, and maintained in the said college or hospital; 
and they should be called the poor of the college or 
Hospital of King James in the Suburbs of the Town of 
Colchester; and for their support, relief, and main- 
tenance, they should have, enjoy, and receive through 
the hands of the said master for the time being, or 
of his assignees, annually, 525.^ which should be paid 
to the same poor by the same master for the time 
being, or by his assignees, by equal quarterly payments 
of 135. each, at the four usual feasts, to be paid for 
ever yearly to each of the said poor. And his Majesty 
thereby appointed Henry Davye^ one of his chaplains, 
to be the first master of the said college or hospital, 
and of all the laifds, manors, hereditaments, and 
possessions thereof; commanding that the same Henry 
Davye, so long as he should remain in the office 
of master, should faithfully and diligently celebrate 
divine; service, should preach the word of God and 
administer the sacrament, either by himself or by a 
sufficient deputy, as well to the poor of the college or 
hospital, as to the parishioners of the parish of St, 
Mary Magdalen in Colchester^ in the parish church of 
St. Mary Magdalen aforesaid, adjoining to the said 
college or hospital ; and his Majesty thereby also ap- 
pointed the five persons therein named to be the first 
poor of the said college or hospital, to continue in the 
same during the term of their natural lives, unless in 
the meantime for any reasonable cause they or any 
of them should be removed: and his Majesty willed 
that these poor should be removed by the master 
of the said college or hospital as often as the case 
should require: and it was his Majesty's further will 
and pleasure that, whenever it should happen that any 
one or more of the said five poor should die or be re- 
moved 
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ordained, that the income and revenues oFall the manors, 
lands, hereditaments, and possessions, which had been 
theretofore or should thereafter be given to the perpetual 
support and maintenance of the said college or hospital, 
'should be disposed of and expended for the support of 
the master and poor of the college or hospital for the 
time being, and for the support, maintenance, and repairs 
of the houses, tenements, and possessibbs of the college 
or hospital, according to the statutes, la^s, and ordi- 
nances aforesaid, and for no other uses or purposes 
whatsoever. 



18S1. 



ArToaNET- 
Gbneral 

V. 

Bmtthiss. 



By virtue of the power conferred in the letters patent, 
Hemy Davye^ the first master of the hospital, with the 
consent of Sir Francis Bacon^ then attorney-general of 
his Majesty King James I., drew up and published a 
body of laws and statutes, for the regulation of the hos- 
pital and its members/ These laws and statutes had re- 
ference principally to the powers and duties of the mas- 
ter, in nominating, governing, controlling, and removing 
the five poor persons, and in managing the concerns and 
propeity of the hospital ; but partly also to the conduct 
and obligations of the poor. Among other things it was 
thereby declared, that the master, to the best of his 
power, should maintain the rights and privileges of the 
hospital, and not demise the possessions or revenues 
of the same ; and should keep and maintain all the 
houses and buildings of the hospital well and suffici- 
ently repaired, so that they might be fit and convenient 
for the habitation of the master and poor ; that he should 
not make any demise or grant of a field called Magdalen^ 
nor of the woods in the parish of Layer de la Haye^ but 
only such as should determine and cease, by the death of 
the master who should make the same. That he should 
provide and maintain one strong chest, continually to 
stand in the hospital house belonging to the said master, 

where 
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In the years 1796 and 1797 respectively, two leases 
of parts of the charity lands were granted by the then 
master of the college to the officers of the board of 
ordnance, for the terms of 21 years, each, at certain 
rents, for the purpose of building barracks ; and those 
leases contained covenants that, at the expiration of the 
respective terms, the officers of the board of ordnance 
should be at liberty to remove all buildings which should 
be erected on the demised lands, they filling up all the 
holes and levelling the ground, and also twice ploughing 
the lands full eight inches deep, and paying a fine to the 
master and poor of the college of two years' rent of the 
premises. 



1881. 



Attornby- 
Gjeneial 

V, 

8mtthiss« 



Afler the expiration of these two leases, and on 
the 18th of May 1818, an agreement was entered into 
between the Defendant, who had then become master 
of the college, and the comptroller of the barrack office, 
by which it was provided that the whole of the barrack 
buildings erected on the premises which had been so 
demised should be sold by auction; and that one 
moiety of the sum to be produced by such sale should 
be appropriated, first, in paying to the Defendant, as 
master of the college, two sums of 60/. 185. and SSL IO5., 
being the fines covenanted to be paid at the expiration 
of the leases ; and then, that the residue of such moiety 
should be received by the Defendant, in consideration of 
his filling up the holes and levelling the ground and 
ploughing it in the manner covenanted to be performed 
as aforesaid by the lessees, and also as a full compen- 
sation and satisfaction for the injury which had been 
done to the land comprised in the two leases, or to the 
soil thereof, by reason of the barracks and other build- 
ings having been erected and built thereon. 



In pursuance of this agreement, the barrack buildings 

were pulled down and the materials sold ; and the moiety 
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and its estates ; and further that he had received, after 
deducting expenses, a clear sum of 5000/. from one moiety 
of the proceeds of the sale of the barrack materials. 

A motion that the Defendant might be ordered to 
pay this sum into Court was resisted upon the ground 
that the fund in question was not trust-money belonging 
to the charity, but was rather to be regarded as in the 
nature of a windfall ; and that to make such an order 
now would be virtually to decide the question of right 
upon an interlocutory application. 

The Lord Chancellor refused the motion, observing 
that the question whether the 5000L were to be con- 
sidered as hi the nature of profit or a windfall, the view 
to which he at present rather inclined, or as forming 
part of the capital stock of the charity, was proper to be 
discussed and determined at the hearing; and that 
nothing appeared to shew that the fund was exposed to 
any danger by being left till then in the hands of the 
Defendant. 



1831. 
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At the hearing of the cause before Sir John Leach, 
Master of the Rolls, two questions were raised ; first, 
whether the mastei^was exclusively entitled to the sur- 
plus revenues of the charity property, after paying 
the yearly sums of 52s. each to the five poor persons, 
or whether the five poor persons ought not to share in 
the increased rents of the charity estate ; and secondly, 
whether the moiety of the proceeds, received by the De- 
fendant from the sale of the barrack buildings, after 
deducting the expenses incurred by the Defendant in 
filling up the holes and levelling and ploughing the 
ground, was or was not to be considered as trust^money 
belonging to the charity. 

3 B 2 Mr. 



Nov. 18. 
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tenance of the master and poor; and it is afterwards 1851. 
ordered and enjoined that all the income and revenues ATtomBr- 
of the lands then given and thereafter to be acquired, Geme^i. 
shall be disposed of and expended for the support of the 
master and poor ; and it is, therefore, not reasonable to 
presume an intention on the part of King James that 
the master alone should have the benefit of all future 
grants. But the most material consideration is that it 
is apparent upon the letters patent that it was the in- 
tention of the King that the five poor persons should 
be wholly maintained and supported out of the revenue 
of the charity, and that the yearly sum of S2s. for each 
is therein mentioned as a sum which was, at that time, 
adequate to such support and maintenance; and there 
is an express authority given to the master, with the 
consent of the Attorney-General and Solicitor-Greneral, 
from time to time to make statutes and ordinances, and 
among other things, touching the ordering and re- 
gulation and disposal of the goods, possessions, rents, 
and revenues of the college. Under this authority the 
general intention of the King to provide for the full 
support and maintenance of the five poor' persons out 
of the revenues of the charity might and ought to 
have been carried into efiect, and may now be enforced 
by this Court 

With respect to the sum received by the Defendant 
under his agreement with the comptroller of the bar- 
rack ofiice, it is plain that this agreement grew out of 
the situation of the Defendant as master of the college, 
it being provided by the agreement that the rents due 
to the college shall be paid to him, and one part of the 
agreement being in consideration of the injury which 
had been done to the soil of the charity property by 
the building of the barracks. From a dealing in this 
character, the Defendant, upon the settled principles of 

S B 8 a court 
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sidered as the property of die said charity, and that 
the Defendant, Jckn Robert Smythies^ as mastefi was en- 
titled only to the interest or income arising therefrom." 
The decree then proceeded to direct that the Master 
should take the usual accounts of the charity estates ; 
and that any of the parties should be at liberty to lay 
before him a scheme for the due regulation of the charity 
and the management of the estates belonging thereto, 
and for applying the rents and profits, regard being had 
to the present annual value thereof, for the support and 
maintenance of the said master of the hospital and the 
said five poor persons ; and such scheme was to be ap- 
proved of by the said Master, in concurrence with the 
Attorney and Solicitor-General for the time being, &c. 
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The Defendant presented a petition of appeal against 
his Honor's decree. 



1839. 
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The appeal came on to be heard before the Lord 
Chancellor in the month of December 18S2, when it 
was argued by Mr. Spence and Mr. RudaU^ for the 
appellant, and by Mr. O. Anderdon^ for the relators. 

The Lord Chancellor said he was disposed to 
concur in the view taken by the Master of the Rblls 
as to that part of the decree which declared that the 
money received from the proceeds of the sale of the 
barrack materials formed part of the charity property; 
but on the other and more important question raised, 
with respect to the right of the almsmen to share with 
the master in the increased revenues of the hospital, 
he entertained considerable doubt It would, therefore, 
be very satisfactory to him to have the case fiirther con- 
sidered and discussed with reference to that point. 
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fixed proportions to different objects. In the Thetjbrd 
School case, however, according to Lord Cokffs report, 
a principle was laid down by the Judges which is 
strongly applicable to the case before the Court, and 
which ought to be decisive of the question. The words 
of the report are these ; — ** They said that this case 
concerned the colleges in the universities of Cambridge 
and Otford and other colleges &c. For in ancient 
time when lands were of small yearly value (victuals 
then being cheap) and were given for the maintenance 
of poor scholars, &c. and that every scholar &c. should 
have l(f. or l-|ef. a day, that then such small allowance 
was competent, in respect of the price of victuals and 
the yearly value of land ; and now the price of victuals 
being increased, and with them the annual value of the 
lands, it would be now injurious to allow a poor scholar 
1^. or 1^. a day, which cannot keep him, and to con- 
vert the residue to private uses, where in right the 
whole ought to be employed to the maintenance or 
increase (if it may be) of such works of piety and 
charity which the founder has expressed ; and nothing 
to any private use : for every college is seised in jure 
coUegiiy scilicet^ to the intent that the members of the 
college, according to the intent of the founder, should 
take the benefit, and that nothing should be converted 
to private uses." The case thus put by the Judges is the 
identical case under appeal. Estates were, by these 
letters patent, given to a corporation, consisting of a 
master and five almsmen, upon trust to pay to certain 
members of the corporation, namely the almsmen, 52s. 
a year each for their support and maintenance, and to 
apply the residue to the upholding and repair of the 
buildings. From the great depreciation which has taken 
place in the value of money since the time when the 
hospital was founded, the stipends allotted for the 
maintenance of the almsmen have become utterly in- 
adequate 
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select the almsmen, and preside over and manage the 
hospital and its property, is merely subsidiary to that 
purpose* Except by implicationi indeed, there is no 
beneficial gift of any portion of the revenues to the 
master. The estates are given to the corporation of 
which he is the head, paying first of all 52s. a year 
to each of the almsmen ; and afterwards, for the main- 
tenance and support of the master and five poor. And 
the restriction, which by the statutes is imposed on 
alienations of the charity property by the master, plainly 
shews that the power of disposition vested in that of- 
ficer, was conferred on him merely as trustee for the 
hospital, and was not intended to be exercised for hb 
personal benefit The poor, though individually in* 
ferior to the master, are equally with him constituent 
parts of the corporation, and, as far as beneficial interest 
is concerned, must have stood in some definite relation 
to him. The amount of rents which he retained for 
his own use at the time when the hospital was incor- 
porated, must have borne some stated and ascertainable 
proportion to the amount received by the almsmen:' 
and that same proportion ought to be observed now, 
for it never could have been the intention of the char- 
ter that the poor, whose support had been so anx- 
iously provided for, should become, as they must be- 
come, if the present application of the revenues be 
upheld, mere dependent paupers, to whom this miser- 
able pittance was to be doled out by the master, while 
the latter was to put into his own pocket the whole 
surplus rents of the estates, how enormously soever 
those rents might increase. The consequences of a 
contrary construction are absurd and revolting. The 
almsmen were by the statutes prohibited from begging : 
they were to be resident, and to be maintained within 
the walls of the hospital. They were, therefore, pre- 
vented from working; and the sum of a shilling a week, 

a suffi- 
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and cannot be maintained as authority at the present 
day. The true effect of the letters patent was to vest 
the whole property in the corporation, subject to a fixed 
charge of IS/, a year, in favour of the alnjsmen. The 
beneficial interest taken by the poor is strictly limited 
to that sum, which possibly might, in those early days, 
be a competent allowance for their maintenance. Whe- 
ther this really was so or not, however, there is no 
evidence to shew; and the letters patent themselves 
furnish no conclusive ground for believing that it was 
80 considered or intended. It by no means follows, be« 
cause the poor were to reside within the hospital, that 
they were not to assist in maintaining themselves by the 
earnings of their own industry ; for all that the charter 
provides is, that each of the five poor persons shall 
have lodgings rent-free, and a fixed sum of I5. a^ 
week towards his support. The beneficial interest in 
the residue, subject to that charge and the repairs, was 
plainly intended to be enjoyed by the master for his 
own use. It never could be meant that the master, 
who was required to be a clergyman, doing parochial 
duty, by himself or a sufficient deputy, should under- 
take this laborious, responsible, and possibly expensive 
office, without receiving a single shilling for his trouble. 
If, however, he was to take any part of the surplus 
beneficially, why was he not to take the whole ? No 
particular portion of it is allotted to him in terms; and 
the implication in his favour, which is strong and irre- 
sistible, extends to every portion of the income which is 
not expressly devoted to the other objects. The sur- 
plus might, doubtless, at the date of the foundation, bear 
some vague and general proportion to the amount of 
the allowances to the poor; it might exceed those allow- 
ances in the ratio of five to one or ten to one. But the 
Court has no data upon which to ascertain that ratio 
now ; and the amount must always have been extremely 

fluctuating 
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funds, and applied them to their ordinary collegiate pur- 
poses (a). 

The principles laid down by Lord Eldon in The 
Attomei^General v. The Mayor of Bristol are closely 
applicable here. In that case his Lordship held that 
where lands were given to the corporation of Bristol^ 
upon certain charitable trusts which did not wholly ex- 
haust the rents, the trustees, although they were them- 
selves, to a limited extent, objects of the donor's bounty, 
were, nevertheless, justified in treating the whole of the 
surplus, and its subsequent increase, as a fund appli- 
cable to the general purposes of the corporation. These 
principles were afterwards again recognised by the same 
great Judge in The Aitorney-General v. The Skinners^ 
Company (&). ]f there were any just grounds of com- 
plaint against the mode in which the revenues of this 
hospital have been distributed or applied, the proper 
course would be for the parties conceiving themselves 
aggrieved to apply, by petition, to the Lord Chancellor, 
who has the exclusive jurisdiction as visitor, and not to 
file an information in the Court of Chancery, which, 
under the circumstances, has no jurisdiction. 
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Sir E. Sugden^ in reply, observed that the case of the 
corporation of Bristol, had no analogy ; for, in that case, 
the claim made to the surplus, and to the justice oPwhich 
Lord Eldon acceded, was set up by the whole corpora- 
tion who constituted the trustees, and not, as in this 
case, by one individual member of it only. With re- 
spect to the objection grounded on the alleged inter- 
ference of the suit with the functions of the visitor, it 

was 
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seems to have been the view upon which this part of 
his Honor's judgment proceeded : for inasmuch as the 
buildings were erected on land belonging to the hos- 
pital, and, but for the arrangement made with the 
barrack office, must themselves eventually have become 
the property of the hospital, and in that case might 
have proved greatly more valuable than the sum that 
has been received in lieu of them, the master, when 
he took upon himself to enter into the arrangement, 
must necessarily be presumed to have been dealing in 
his official capacity, and as a trustee for the hospital ; 
and whatever sum, therefore, he may have realised by 
means of such dealing must be considered as a trust 
fund for which he is accountable to the charity estate. 
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But the other and more important question remains 
to be disposed of, and upon that I have the misfortune 
to differ with his Honor; I mean the question with 
respect to the construction of the deed of endowment, 
and the right claimed by the almsmen under it, to 
participate proportionally with the master in the in- 
creased income of the charity. 



The letters patent of the 8th James I. constitute the 
instrument which may be treated as the governing 
charter of this foundation. The intention of the endow- 
ment is stated in those letters to be for the relief and 
sustentation of the college or hospital, and of the 
master and poor to be and be maintained in the 
same; and the endowment then goes on to execute 
this intention in the following manner : — There is to 
be a college or hospital for ever, consisting of one 
master and five paupers; there is to be a master of 
the hospital, and of the goods and lands thereof; 
and there are to be five paupers supported, relieved, 
and maintained in the hospital; and then the endow- 
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isj when particular amounts are given to the different ob- 
jectSi and the whole shares taken together exhaust the 
fund. This is, in fact, the Thet/brd School Case {a\ sup- 
posing the gift there had been directly to the objects of 
the donor's bounty and no feoffees had been interposed ; 
for, as that case stands, a question in later times might 
have arisen as to a resulting trust This, at least, was 
Lord Hardmck^s, and appears to have been Lord 
Eldan*8 opinion. But suppose the gift to be framed 
quite otherwise, and instead of expressly apportioning 
the whole, or impliedly apportioning it, as by exhaustion 
or other indication of such an intention, the fund is 
given entirely to one body, subject to a certain payment 
to other parties, the latter can only take what is given, 
as a charge, and the surplus must go to the donee of 
the fund, unless there be circumstances clearly indicate 
ing a contrary intention. Nor is there any particular 
form in which alone the one object of the donor's bounty 
can be made the primary or principal donee, and the 
other only the secondary donee, or, as it were, the in- 
cumbrancer upon the fund. If the gift is of the whole 
estate or fund to one, and another is to receive so much 
a year out of its rents and profits, that clearly gives the 
surplus to the first Then if the gift is to both, but so 
as one shall take yearly so much, is not this, in sub- 
stance and effect, the same thing? The whole is given 
to both, not in fixed proportions, but with a certain 
amount to the one and the unascertained residue to the 
other. It is distributed, and their shares are ascer- 
tained, not by division but subtraction. Now, if you 
examine all the cases, both those to which I shall pre- 
sently refer more particularly, and the others which 
are well known, the cases of Attorney-General v. John^ 
son (i), Attomey^General v. Sparks (c), Attomey^Ge" 

neral 
(c) Amh.io\. 
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The Thetford School Case {a) proceeded upon grounds 
which are very niaterial to be considered here. That 
was a devise of land to trustees for the maintenance 
of a preacher four days a year, a master and usher of 
a school, and certain poor ; and certain sums were given 
to each, that is, to the preacher, master, usher, and poor, 
to the amount in all of 35/., which formed the whole of 
the rents and profits of the land devised. The first 
consideration of the Court, therefore, was that the whole 
being given to the objects of the donor's bounty, the in- 
crease of the rents and profits should be divided among 
them for that reason ; and that the fixed payments spe- 
cified should not limit the amount of the shares, though 
they might ascertain the proportions in which those 
shares were to be received by the different objects. 
The circumstance which raised this argument is not to 
be found in the present case ; for here to one only of 
the objects, the almsmen, a sum is fixed, and the donor 
contemplates a surplus over that, and disposes not of it. 
But the other, and according to the report the principal 
reason for increasing the shares in that case, applies 
to increasing the master's share here, though, certainly, 
not the shares of the five paupers. 



1833. 

Attorney- 
General 

V, 

Smttbau. 



Lord Coke says, **This resolution is grounded on 
evident and apparent reason ; for, as if the lands had 
decreased in value, the preacher, schoolmaster, &c. 
and poor people should lose, so when the lands increase 
in value jMzrf ratione they shall gain." How is it here? 
If the rents fall down to 13/., the paupers are to have 
the whole, and the master nothing. Therefore, by the 
argument in the Thetford School Case^ the latter is 
entitled to the surplus, if any. Lord Eldon doubts if 
this be a sound principle; but he admits that the 
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of the surplus rents for those bodies. Lord Mdon de- 
livered a most elaborate judgment, elaborate not only 
as regarded the particulars of the case itself, into every 
detail of which he went very minutely, but also as re- 
garded the other cases, leaving one nothing to regret 
except that by some accident he had not looked at 
Lord Coke?s report of the leading case, the Thetfbrd 
School Case. Yet even in dealing with the imperfect re- 
port in Duke on which his observations are grounded 
(and the imperfection relates only to an obiter dictum\ he 
seizes with his wonted sagacity upon the error, for the 
difference of opinion (which he expresses in the form of 
a query or doubt) clearly applies to that portion of the 
case in which there is a discrepancy between the two 
reports. The whole of his reasoning and remarks are 
important in their bearing upon the present question, 
and his decision appears to me distinctly to support 
the view which I am now taking. He held that the 
corporation of Bristol was not a trustee of the surplus 
rents for the other corporations ; upon the ground that 
Bristol was itself a material and prominent object of the 
donor*s bounty, and that the case fell within the range 
of those cases in which property is given to a corporate 
body, subject only to the charges imposed. Whoever 
reads the Bristol Case attentively, will perceive that 
there were several matters in it opposed to this con- 
struction which exist not in the present case, and 
which nevertheless the Court got over. 
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I shall now take notice of a passage in the Thetford 
School CasCf which has more than once been commented 
on in questions of this kind, and has been referred to 
upon the present occasion. In Lord Cok^s report of 
that case it is said, *' The case concerned the colleges 
in the universities of Cambridge and Oxford and other 
colleges, &c. For in ancient time, when lands were of 
small yearly value (victuals then being cheap), and were 
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(which have been for scholars, exhibitioners, and so 
on) upon that land, and where in point of fact the en- 
joyment has been this ; — the charges have been made 
good from time to time, and the surplus has been taken 
by the college itself; " and further, " I believe that if 
this were considered an improper application of their 
funds it would have the effect of disturbing the dis- 
tribution of the revenues of many of the colleges in 
both universities." The report he cites is that of 
jDuie(a)j and the fuller one in Lord Coke makes it 
much more doubtful if any thing more was meant than 
that the whole gift should go for public and collegiate 
purposes, private uses being repeatedly put in contrast 
with them, three times in Lord Coke^ and once in Duke. 
But there is a much more material difference between 
the two reports. That in Duke apparently puts the 
case of lands given not to the poor scholars, but to the 
college and scholars; — *^ The resolution did concern all 
the colleges, &c. ; for when the lands were first given 
for their maintenance, and that every scholar should 
have three half-pence a day," &c. In Lord Cok^s re- 
port the expression is, * land given for the scholars ;' — - 
*^ When lands were given for the maintenance of 
poor scholars, &c., and that every scholar should 
have a penny or three half-pence a day." It is plainly 
a very different thing to say that a gift of lands or 
the rent of lands to maintain poor scholars, each 
having so much a day, is a gift to them of the whole, 
and entitles them to the surplus; and to say that 
a gift of land to a college for its maintenance, and 
that each scholar should have so much, entitles the 
scholar to a share of the surplus ult7'a the fixed sum. 
The former is in truth exactly the Thetford School 
Case; the latter is a case not to be found decided 

either 
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in the church. But there is one particular which 
deserves much more attention, and appears to have 
greatly weighed with the Court below, — the power 
given to the Master to make bye-laws, with the assent 
of the Attorney-General and Solicitor-General, for the 
ordering and disposing of the chari^ estates. I am of 
opinion, however, that this does not alter the position in 
which the case is left upon the construction of the rest 
of the instrument ; first, because I take it that in making 
such regulations it must always be understood that 
they shall not be inconsistent with the body of the 
rules laid down originally in the governing charter, 
the letters patent themselves ; but next, and principally, 
because no such disposition as it is contended ought 
now to be made of the revenues has ever been made 
under the power referred to; and therefore the question 
is, whether or not the parties can now be compelled to 
make it, or the Court can make it for them. They can 
only be compelled if it be according to the intention 
of the donor. They would only be justified in making 
it, uncompelled, if the donor's provisions allowed them ; 
but they could only be called upon by the Court to 
make it, if those provisions required them to do so. It 
therefore seems to me that this view of the question 
brings us back to the one first taken, and upon which 
the whole turns. 



18SS. 

Attornit- 
Gbneral 

o, 
Smttbub. 



It is impossible in cases of this description to lay 
out of view the length of time during which a certain 
arrangement has subsisted, and a certain meaning has 
been given in practice to the instrument of foundation. If, 
indeed, the practice (though of centuries) has been 
a breach of trust, doubtless the lapse of ^ time shall 
be no bar. But long adverse enjoyment is not to be 
thrown out of view in seeking for the true construction 
of the provisions under which both conflicting parties 

claim; 
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npHE decisions of the Court below in the following 

cases were brought by appeal before the Lord 

Chancellor, by whom they were severally affirmed; 

viz. : — 

Brea8H7r o. Dor, (reported in 4 5iiii.81.) Feb, 16. 1851. 

Greenwood v. Atkinson, (4 S&m, 54.) March 4. — — 

Barraud v. Archer, (S 5tiii. 435.) May 9. — 

Smith v, Fitzgerald, (5 F. ^ B, 9.) Aug.Z. — ^ 

Bales v. Conn, (4 Sim, es,) Aug. 8. 

Grinnell v. Cobbold, (4 Sim, 546.) Aug, S8. — — 

Lloyd v. Lord Trimlestown, (4 5tiii. 296.) Aug, 25. — — 
Barl of Newburgh v. Eyre, (4 Ruu, 454.) Aug, 25. 



nnHE judgments in the following cases, reported in 
this and the former volume of Russell Sf Myln^s 
Beports, have been carried by appeal to the House of 
Lords, and there affirmed, viz. ; — 

Pritchard v. Draper, (vol.i. 191.) 
Cockebell v. Cholmeley, (vol.i. 418.) 
Campbell v. Grahak, (vol. i. 455.) 
Salway v. Salway, (vol.ii. 215.) 
Campbell v, Harding, (vol.ii. 390.) 
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ACCOUNT. 
The Court will direct an account 
of past partnership transactions, 
though the bill does not pray a 
dissolution; but it will make no 
order for carrying on partnerslup 
' concerns, unless with a view to a 
dissolution. Richards v. Dames. 

Page 847 

ACTION AT LAW. 
See Injunction, S. 

ADEMPTION. 
See Portions^ S. 

ADMINISTRATION SUIT. 
See Executor. 

AFHDAVIT. 
See Practice, 1, 2. 

AGREEMENT. 
See Settlement. 

ANNUITY. 
Where the grantee of an annuity is 
induced by false representations 



or improper concealment of facts 
on the part of the grantor or his 
agent, to become the purchaser 
of an annuity, although he may 
have relief at law, a court of 
equity has concurrent jurisdic- 
tion. 

The grantor and his agent in 
such transactions are not bound to 
disclose all the circumstances of 
the grantor's situation ; they are, 
however, bound to give honest 
answers to questions put to them. 
Adanuon v. EvitU Pago 66 

SeeWiLLf 11. 

ANTICIPATION. 
1. Bequest of dividends of stock to 
a Jeme covert for life, not to be 
subject to the debts or control of 
her then present or any other 
husband, and without power to 
charge or anticipate the growing 
payments thereof: Held, that the 
legatee, on becoming discovert, 
might validly dispose of her entire 
life-interest. Jones ▼. Salter. 206 

8. A 



Brown v. Pocock, 
See Will, 4. 



APPEAL. 
See Rehearing. 



ASSIGNMENT. 
See Bahon and Feme, I. 



BAILEE. 

See Interpleader. 

BANKER. 
See Receiver. 

BARON AND FEME. 

1. A married woman, to whom a 
rent-charge for life in reversion is 
devised to her separate use, with- 
out the intervention of trustees, 
joint with her husband in assign- 
ing it for a valuable consideration : 
she is bound by that assignment 
after the death of her husband. 
Major T. Lfintley. 355 

3, The contingent reversionary in- 
terest of the wife in the trust of a 
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2» Reference to settle a scheme for 
the application of the revenues of 
an ancient hospital, of which the 
original foundation and endow- 
ment are unknown, but of which 
the master, afler paying a certain 
fixed yearly stipend to a chaplain, 
and also to six almswomen who 
had apartments in the hospital, 
and defraying the repairs, applied 
the surplus income to his own use. 
Attorney General v. The Arch- 
bishop of York. Page 461 
S. By letters patent o£ King JamesL a, 
charitable corporation was created 
by the name of the Master and 
Poor of the College or Hospital of 
King JatneSf in the suburbs of Col- 
chester^ to consist of a master and 
five poor persons ; and lands were 
granted to the corporation, with a 
direction that 52s. yearly should 
be paid to each of the five poor 
persons for their su])port and main- 
tenance : and it was ordained that 
the income and revenues of the 
lands so granted should be ex- 
pended for the support of the 
master and poor of the. hospital, 
and for the maintenance and re- 
pairs of the buildings and posses- 
sions of the hospital. Under the 
particular provisions of the letters 
patent, it was held, at the Rolls, 
that the five poor persons were 
entitled to share with the master 
in the increased revenue of the 
charity lands ; but this decision 
was reversed on appeal. 

The master having, in virtue of 
an agreement with the comptroller 
of the Barrack Office, derived a 

Vol. IL 



profit upon the sale of the mate- 
rials of certain barracks which un- 
der a lease from the master had 
been erected on part of the charity 
lands; it was held, that inasmuch a^ 
this agreement, so far as the master 
was a party to it^ grew out of and 
was incidental to his official situ- 
ation, the profit was not personal 
to the master, but was received 
by him in trust for the charity. 
Attorney 'General v. Smythies. 

Page 717 

CHARGE. 
5tftf Will, 11. 13. 

CHILDREN. 

See Settlement. 

CODICIL. 

See Will, 12. 

COLLEGE. 

See Fellowship. 

COMMISSION TO ASCERTAIN 
BOUNDARIES. 

In order to sustain a bill for a com- 
mission to ascertain boundaries, 
the Plaintiff must establish, by the 
admission of the Defendant, or by 
evidence, a clear legal title to 
some land in the possession of 
the Defendant, and also a ground 
for equitable relief; and where 
the quantity of the land of the 
Plaintiff, in the possession of the 
Defendant, is doubtful upon the 
evidence, the Court will direct 
a commission or an issue, . as 
SD will 



INDEX TO THE PRINCIPAL MATTERS. 



I 



;1™ 



will best answer the justice of the 
ease. Godfrey v. LUtel. 

Page 630 

. COMMITTEE OF ESTATES. 
■See Lunatic. 

COMMITMENT. 
See CoNTBMPT, 1, 2. 

CONSENT. 
See Pbivatb Heariho. 

CONSIGNEE. 
See TaosT Deed, 2. 

CONTEMPT. 
1, An order that a Defendant in 
contempt for breach of an in- 
junction Bhall Btand committed, 
unless cause be shewn on a stated 
day, is not irregular if it be per- 
■onally served. Durant v. Mnore. 



on being personally e 
the Court admitted the fact 
refused to state the present 
dence of his daughter, wa 
dered to be committed to 
Fleet, although he was not a | 
to the suit. fVdlealey ». 
Duke of Beaufort. Pagi 

3. A person writing a letter I 
Lord Chancellor, relative 
threatened suit, and inclosi 
bank note, was held guilty 
contempt, and ordered to a 
persoDftlly and shew cause wl 
should not be committed; 
afterwards, on his appeariof 
expressing contrition, he vm 
charged on payment of t 
Martin's Case. 

CONSTRUCTION. 
See Charitable Use, 3. 

Insolvent Debtors' Acti 

Fellowship. 

Power, 1, 2. 

Practice, I, 2. 

Stati 
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COSTS. 

1. Where a bill n filed to 8et aside 
a willy and, upon an istue di- 
rected by the Court, the verdict 
of the jury is in favour of the will, 
and a new trial is refused, the bill 
will be dismissed without costs, 
unless the validity of the will 
could have been tried by eject- 
ment. Tatham v. Wright. Page SI 

2. Costs, as between solicitor and 
client, will be allowed to the 
Plaintiff in a creditor's suit, where 
there is a deficient fund. Hood 
V. Wilson. 687 

See Bill of Exchange. 
Deposit. 

Foreclosure Suit. 
Injunction* 1. S. 
Specific Performance. 

COVENANT. 
See Will, 14. 

COVERTURE. 

See Anticipation, 1. 

Will, 4. 

CREDITORS. 
See Executor. 
Partnership. 
Trust Deed, 1. 

• 

CREDITORS' SUIT. 
See Costs, 2. 



DEATH WITHOUT ISSUE. 
See Will, 8, 9, 10. IS. 



DEBTS. 
SeeWihLy 11. 

DECLARATIONS 
See Pedigree. 

DEPOSIT. 

The deposit on an appeal is merely 
a security for costs ; and, there- 
fore, where an appeal is dismissed 
without costs, the deposit will be 
returned, unless the Court makes 
special order to the contrary. 
Dell V. Barlow. Page 686 

DISCOVERY. 

See Anklity. 

DISSOLUTION OF PARTNER- 
SHIP. 
See Account. 

DIVORCE. 
See Fraud. 

DOUBLE PROVISIONS. 

See Portions. 



ELECTION. 
See Will, 7- 

ENGRAVINGS. 
See Injunction, 1. 

EQUITABLE TITLE. 
See Trust. 

SD 2 
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with his own costs, to the sum due 
on the mortgage. Peake v. Gib- 
bon. Page 354 

FOREIGN DIVORCE. 
See Fraud. 

FRAUD. 

Where a person agrees to give up 
his claim to property, in favour of 
another, such renunciation will not 
be supported, if, at the time of 
making it, he was ignorant of his 
legal rights, and of the value of 
the property renounced; espe- 
cially if the party with whom he 
dealt possessed and kept back 
from him better information on 
the subject. 

A sentence of divorce pro- 
nounced by a foreign court cannot 
defeat the rights acquired by par- 
ties under a marriage solemnised 
in England. McCarthy v. Decaix. 

614 
See Ankuity. 



HEIR AT LAW. 
See New Trial* 

HOSPITAL. 
See Charitable Use, 2, 3. 



ILLEGITIMATE CHILD. 

I. A testatrix gave a share of her re- 
siduary estate to the children of 
Mary Gladman deceased. Mary 



* » 



(jrladman lefl two children, one 
legitimate, the other illegitimate. 
Evidence was admitted to prove 
that the illegitimate child had ac- 
quired the reputation of being the 
child of Mary Gladman; that the 
testatrix well knew that fact, and 
that Mary Gladman left only 
those two children. GiU v. Shd^ 
ley. Page 336 

2. Where a legacy is given to a 
natural child, with directions to 
apply the interest for his main- 
tenance, the interest is payable 
from the death of the testator. 
Bowling V. TyreU. 343 

INDEMNITY. 
See BrLL of Exchakoe. 

INFANT HEIR. 
The testator devised his estate to 
two tenants in common in fee; 
one died after the testator, leaving 
an infant heir. In a creditor's 
suit, after a decree for sale of the 
estate, the infant heir was ordered 
to join in the conveyance to the 
purchaser, under the 1 W.^. c, 47. 
*. IL Brook V. Smith. 73 

INFANT WARD. 
See Separate Estate, 3. 

INJUNCTION. 
1. In a suit to restrain the sale of 
pirated copies of a print, where 
the answer did not suggest that 
the prints complained of were not 
pirated copies, a decree was made 

under the particular circurastancet 
though the prints, which had been 

3 D 3 exhi. 



ever tnviu uie auDjecumacter oi 
the Miit may bci if he did not, 
ader the injunctioD was granted, 
tender the costs up to that time. 
Fradelia t. fTelUr. Page 247 

8. Injunction to restrain the Grand 
Junction Water Works Company 
from applying to parliament for 
an act authorising the company to 
procure its supply of water by 
means of an aqueduct from the 
river Colne instead of the Thame*, 
u authorised by the existing acts 
under which it was incorporated, 
refused. 

A court of equity will not, at 
the tnatance of a atiareholder, re- 
strain a joint stock company in- 
corporated by acts of parliament 
which prescribe its constitution 
and objects, from applying in its 
corporate capacity to parliament, 
and fhim using its corporate seal 
and resources to obtain the sanc- 
tion of the legislature to the re- 
modelling of its constitution, or to 
I material alteration and extension 
of its ottject and powers. 
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JOINT STOCK COMPANY. 
See Injunction, 2. 

JUDGMENT DEBT. 
See Chabitablk Use, 1. 

JURISDICTION. 

See Annuity. 
Parties. 



LEGACY. 
See Illegitimate Child, 2. 
Will, 17, 18. 

LENGTH OF TIME. 
See Trust. 

LIABILITY OF PARTNERS. 
See Partnership. 

LIABILITY OF TRUSTEES. 
Trustees and executors who, for 
upwards of a year after their tes- 
tator's deatli, allowed a consider- 
able portion of the assets to lie 
unproductive in the hands of a 
banker who failed, were, under the 
circumbtances, charged with the 
loss. Motile V. Moyle. Page 710 
See Receiver. 

LIABILITY TO DEBTS. 
See Will, 11. 

LIMITATIONS. 
See Will. 13. 

LOCO PARENTIS. 
See Portions, 2. 



LORD OF A MANOR. 

Where a lord of a manor admits a 
tenant upon the trusts of an in- 
denture referred to in the surren- 
der, he is to be considered as 
consenting to those trusts, and is 
bound by them upon the death 
of the trustee without an heir. 

A* being seised of a copyhold 
in fee, surrendered it to the use 
of B, and his heirs, according to 
the custom of the manor, but sub. 
ject to the trusts of a certain in- 
denture therein referred to ; these 
trusts were, after giving one year's 
previous notice, to sell the tene- 
ment, to retain out of the pro- 
ceeds of the sale a sum of 7007. 
and interest, for which the sur- 
render was a security, and to pay 
the overplus to A, ; B. was ad- 
mitted, and died intestate and 
without an heir, the 70(M., with an 
arrear of interest, still remaining 
due to him : 

Held, that the lord did not be- 
come entitled to the tenement by 
reason of failure of heirs of £., 
and that A. had a right to redeem 
the premises, and, upon payment 
of what was due on the mortgage, 
to be readmitted as tenant in fee 
according to the custom of the 
manor : 

That it was the personal repre* 
sentative of B., and not the lord, 
who was entitled to receive the 
mortgage debt. Weaver v. Maule* 

Page;97 
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LOST BILL. 
See Bill o> Ekcrange. 

LUNATIC, 
la a case where a lunatic had two 
estates situate at a distance frooi 
each other, and of cansiderable 
value, the Court, under the cir- 
cumslances, appointed a separate 
cammittee for each. In re Ra- 
bins. Page 449 



MAINTENANCE. 
SmIlleoitimate Child, 2 



MARRIAGE. 
See Fkaod. 



MARRIAGE SETTLEMENT. 
T the marriage of a female ward 



the husband, and Dot upon thi 
estate, Martin v. Martin. 

P»ge50 

MEMBER OF PARLIAMENT, 
See Contempt, 2. 

MODUS. 
A roodus payable by every bouH 
holder, in lieu of all tithes Qf hsj 
without regard to the fact whc 
ther sueh householder has or ht 
not hay, is valid, but otherwise i 
it be alleged to be payable onl 
when the householder hat b(y. 
Sixpence in lieu of a tithe pi, 
is rank : a modus for fruil am 
garden-stuff is good, though it b 
not alleged to be growing b 
garden. CronoK v. Mdvardi. 



MONUMENTAL INSCRIP- 
TIONS. 
See Pedighee, 2. 
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foreign country. Smith v. Nether- 
sole. Page 450 

NEW TRIAL. 
A motion for a new trial of two issues, 
was made upon three grounds: 
Ist, the alleged improper sum- 
ming up of the judge ; 2dly, be- 
cause the weight of evidence was 
against the verdict ; and, Sdly, be- 
cause only one of the attesting wit- 
nesses was examined at the trial. 
The motion was refused on the 
ground, that, upon the evidence 
alone, without regard to the sum- 
ming up of the judge, the Court 
would not have been satisfied, if 
the jury had given a different ver- 
dict; and because the two attesting 
witnesses, who were not examined, 
were present in court on the trial 
of the issue, and tendered to the 
party moving for a new trial, who 
declined to examine them. 

Semble, the rule is not univer- 
sal, that, on the trial of an issue 
devisavit vel noUf all the attesting 
witnesses must be examined at 
law. 

SembUf that rule does not ap- 
ply, where the bill is filed by the 
heir-at-law, to restrain the devisee 
from setting up a legal estate as a 

bar to the ejectment. Tatham v. 
fVright. 1 

NOTICE. 

See Trust. 

Vendor and Purchaser. 



OBLIGATION TO SETTLE. 
See Pxryormance. 



OPENING BIDDINGS. 
See Biddings. 

ORDERS. 
See Deposit. 



PARLIAMENT. 
See Injunction, 2. 
Contempt, 2. 

PARTIES. 
Where the person, whose interests 
are sought to be affected by the 
decree, is out of the jurisdiction 
of the Court, the suit cannot pro- 
ceed in his absence. Brwone v. 
Blount. Page 83 

Sec Pleading, 2. 

PARTNERSHIP, 
The creditor of a partnership, in 
which one of the partners dies, and 
the surviving partners afterwards 
become bankrupt, has a right to 
resort to the assets of the de- 
ceased partner for payment, with- 
out regard to the state of the ac- 
count as between such deceased 
partner and the surviving partners. 
Devaynes v. Noble. 495 

See Account. 

PEDIGREE. 

1. Where, in a pedigree case, the 
object is to connect A. with C, 
after proving that £., a deceased 
person, was related to A.^ it is 
competent to give in evidence de- 
clarations 



to have been a member, U admie- 
uble for the same purpose, though 
never made public in B.'s lifetime, 
though erroneous in various par- 
ti culan, and professing to be 
founded chiefly on hearsay. 

Mature and amount of the evi- 
dence, upon which the Court will 
direct an issue to investigate a 
title depending on a question of 
pedigree. Monktoit v. Atlorne^- 
General. Page H7 

S> SembU, that in a pedigree case 
statements contained in monumen- 
tal inicriptions and hearsay de- 
clarations by a deceased relative, 
are admissible evidence to prove 
the respective ages of the persons 
to whom they refer, as well as the 
Iftct of their relationship to each 
other. Kidaeif v. Cockburn. 167 

PERFORMANCE. 
Where a tenant for life sells part of 
the settled estate under the au- 
thority of an act of parliament 
which directs him to lay out the 
consideration money in the pur- 
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less he sues on behalf of himself 
and all other parties interested in 
the debty or makes those other 
persons parties to the suit. Alex' 
ander v. Mtdlins> Page 568 

PORTIONS- 
I. If a father makes a provision for a 
child by settlement on her marri- 
age, and aflerwards makes a pro- 
vision for the same child by his 
will, it is ptimd Jade to be pre- 
sumed that he does not mean a 
double provision. 

But this presumption may be 
repelled or fortified by intrinsic 
evidence, from the nature of the 
two provisions, or by extrinsic 
evidence of the intentions of the 
testator at the time of making his 
will. 

Slight differences between the 
two provisions will not repel the 
presumption against double pro- 
visions. 

Slight differences are such as, 
in the opinion of the .Judge, 
leave the two provisions substan- 
tially of the same nature. 

Declarations of the parent re- 
ferring to his intention at the time 
of making his will, whether made 
at the time or before or after, are 
admissible evidence to prove that 
he did not mean to give a double 
provision. 

A paper written some time after 
the date of his will, and showing 
the state of his property, but 
having no reference to his inten- 
tion, is not admissible for that 
purpose. 



A father, by articles made 
previous to the marriage of his 
daughter, agreed to settle, either 
by deed or will, lands of the value 
of 3000/., in trust for his daughter 
for life, to her separate use, re- 
mainder to the husband for life, 
remainder to the children of the 
marriage as tenants in common 
in tail, with cross remainders. 
By his will he devised a real estate 
worth more than SOOO/. in trust 
for his daughter for life to her 
separate use, but without the 
power of anticipation or alien- 
ation ; remainder to the husband 
for life, lie maintaining and edu- 
eating the children of the mar- 
riage ; remainder to the children 
of the marriage as tenants in com- 
mon in fee ; with a limitation over 
of the shares of those who should 
die under twenty-five without 
leaving issue, to the survivors: 
Held, that the differences between 
the two provisions were not such 
as to repel the presumption against 
double portions, and that the 
daughter, her husband, and chil- 
dren, were not entitled both to the 
benefits given by the will, and to 
the provisions stipulated for by 
the articles. Weall v. Rice. 

Page 251 
2. A testator who has contributed to 
the maintenance and education 
of a female infant, nearly related 
to him, from the time of her fa- 
ther's death, and who has been 
treated by her as the person whose 
consent was necessary to her 
marriage, and who has taken 

upon 




will apply to lucb a cate. 

In luch a case parol evidence may 
be adduced to prove the intention 
against a double provision, as well 
at on the question whether the 
testator waa in loco parentis. 

Quare, Whether, if the testator 
was not to be considered in loeopa- 
renfw, parol evidence of his inten- 
tion not to make a double provision 
by will and settlement would be 
admissible P 

It being proved by parol evi- 
dence that the testator intended 
the pravisiou made by the set- 
tlement to be in lieu of a 
legacy given by the will, the set- 
tlement was held to be a satisfac- 
tion of the legacy) though the 
two provisions differed so much 
from each other that they could 
not be coDsidered substantially 
the same. 

The legacy was not set up by a 
codicil made after the settlement, 
ratifying and confirming the will, 
and all the devises and bequests 
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of the 5000/., to be paid to the 
wife, and the remainder to be ap- 
plied to the use of the children of 
the marriage, but if there were no 
children, 2000/. to be paid to the 
wife, and the remainder of the 
5000/. to be paid to the executors 
and administrators of the husband ; 
and in case the husband survived 
the wife, and there were no chil- 
dren, then the whole of the 5000/. 
to the husband. The testator 
afterwards made his will, and gave 
his daughter 5000/., statmg it to 
be in addition to what he had se- 
cured upon her marriage. About 
five years aAerwards the testator 
executed a deed, whereby he co- 
venanted that his executors should 
pay to the trustees, within six 
months afler his death, the sum of 
5000/. upon the trusts of the set- 
tlement. Parol evidence of the 
declarations of the testator was 
admitted to prove that he did not 
intend a double portion. 

Quipre, Whether the different 
interests of the husband, wife, and 
children, in the legacy of 5000/., 
and in the sum of 5000/. given by 
the deed, would repel the common 
presumption against double por- 
tion ? Lloyd V. Harvey. Page 310 
5. A testator, upon the marriage of 
a daughter, entered into a bond 
conditioned for the transfer to the 
trustees of her settlement during 
his life, or within twelve months 
after his decease, of 10,000/. 4 
per cent, bank annuities : the only 
4 per cent, bank annuities then 
existing were afterwards reduced 



to S} per cents., but there was ex- 
isting at the time of his death a 
new 4 per cent, stock, which had 
been created two years afler the 
reduction of the old 4 per cents : 
— the bond is satisfied by a trans- 
fer of 10,000/. 3^ per cents. 

The same testator by his will 
gave to a son a legacy of 2000/. 
in the joint stock of the 4 per cent, 
bank annuities, transferable at the 
Bank of England, commonly called 
«< 4 per cent, bank annuities :" the 
only 4 per cent, bank annuities 
existing at the date of his will 
were reduced to 3^ per cents, 
afterwards, and before his death 
a new stock of 4 per cent, bank 
annuities were created: — the 
will speaks at the testator's death, 
and the son is entitled to a sum 
of 20,000/. in the then existing 
4 per cent, bank annuities. 

A testator by his will gave to 
his daughter Sophia and her chil- 
dren, undercertain circumstances, 
a sum of 10,(KX)/. 4 per cent, an- 
nuities, knd directed that, with the 
exception of certain sums,of which 
this was not one, and which were 
expressly ordered to be brought 
into hotchpot, the legacies be- 
queathed to any of his children 
were to be not in satisfaction of, 
but in addition to any portion or 
provision to which they were or 
should be entitled under any ar- 
ticles or settlement then already 
executed by him; afterwards, upon 
her marriage, a sum of 10,000/. 4 
per cent, bank annuities was set- 
tled upon Sophia, her husband, 

and 
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upon himself the obligaiion to 
make a provision for her in that 
event, is, as to the question of a 
double provision by will and set- 
tlement, to be considered in loco 
parentit ; and the presumption 
against a double provision, which 
CTOuld arise in the case of a father 
will apply to such a case. 

In sue ha case pare I evidence may 
be adduced to prove the intention 
against a double provision, as well 
as on the question whether the 
testator was in loco parenlix. 

Qiitere, Whether, if the testator 
was nottobe considered in iocopo- 
rentis,paiQl evidence of his inten- 
tion not tomabea double provision 
by will and settlement would be 
admissible ? 

It being proved by parol evi- 
dence that the testator intended 
the provision made by the set- 
tlement to be in lieu of a 
legacy given by the will, the set- 
3 held to be a satisfac- 



900/. bank stoct, bequeathes 
sterling and 9O0/. bank aa 
trust for his remaining dan 
Franchca, during her life, i 
separate use, without pon 
aoticipation or alienation; 
for her children, subject to i 
elusive power of appointm^ 
her; and if there were at 
dren in whom the fund s 
vest, for such person, &c. i 
should appoint : Francisca 
wards married, and on her i 
age her father advanced t 
500/., and transferred to the 
tees of her marriage i-ettlt 
900/. in bank stock, in trui 
her separate use during her 
then for her husband durit 
life, and al^er his decease fc 
children of ihe marriage; t 
she died in the lifettme o: 
husband, without leaving 
child, then to her husband 
lutcly; and if he died inhei 
time, without leaving anychii 
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of the 5000/., to be paid to the 
wife, and the remainder to be ap- 
plied to the use of the children of 
the marriage, but if there were no 
children, 2000/. to be paid to the 
wife, and the remainder of the 
5000/. to be paid to the executors 
and administrators of the husband ; 
and in case the husband survived 
the wife, and there were no chil- 
dren, then the whole of the 5000/. 
to the husband. The testator 
afterwards made his will, and gave 
his daughter 5000/., stating it to 
be in addition to what he had se- 
cured upon her marriage. About 
five years aAerwards the testator 
executed a deed, whereby he co- 
venanted that his executors should 
pay to the trustees, within six 
months afler his death, the sum of 
5000/. upon the trusts of the set- 
tlement. Parol evidence of the 
declarations of the testator was 
admitted to prove that he did not 
intend a double portion. 

QuarCf Whether the different 
interests of the husband, wife, and 
children, in the legacy of 5000/., 
and in the sum of 5000/. given by 
the deed, would repel the common 
presumption against double por- 
tion ? Lloyd V. Harvey. Page 310 
5. A testator, upon the marriage of 
a daughter, entered into a bond 
conditioned for the transfer to the 
trustees of her settlement during 
his life, or within twelve months 
after his decease, of 10,000/. 4 
per cent, bank annuities : the only 
4 per cent, bank annuities then 
existing were afterwards reduced 



to 3^ per cents., but there was ex- 
isting at the time of his death a 
new 4 per cent, stock, which had 
been created two years afler the 
reduction of the old 4 per cents : 
— the bond is satisfied by a trans- 
fer of 10,000/. 3^ per cents. 

The same testator by his will 
gave to a son a legacy of 2000/. 
in the joint stock of the 4 per cent, 
bank annuities, transferable at the 
Bank of England, commonly called 
«< 4 per cent, bank annuities :*' the 
only 4 per cent, bank annuities 
existing at the date of his will 
were reduced to 3^ per cents, 
afterwards, and before his death 
a new stock of 4 per cent, bank 
annuities were created: — the 
will speaks at the testator's death, 
and the son is entitled to a sum 
of 20,000/. in the then existing 
4 per cent, bank annuities. 

A testator by his will gave to 
his daughter Sophia and her chil- 
dren, undercertain circumstances, 
a sum of 10,(KX)/. 4 per cent, an- 
nuities, land directed that, with the 
exception of certain sums,of which 
this was not one, and which were 
expressly ordered to be brought 
into hotchpot, the legacies be- 
queathed to any of his children 
were to be not in satisfaction of, 
but in addition to any portion or 
provision to which they were or 
should be entitled under any ar- 
ticles or settlement then already 
executed by him ; afterwards, upon 
her marriage, a sum of 10,000/. 4 
per cent, bank annuities was set- 
tled upon Sophia, her husband, 

and 
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and her childreo : — she is not 
titled to both provisions, notw 
standing the difTcrences in 

The testator, on the marri 
of another daughter without 
consent, revoked a bequest 
IO,00(V. 4 per cent, bank ani 
ties which he had made by 
same will in favour ol'that dau 
ter and her children, and gave 
a life interest in a sum of 50 
4per cent. bank annuities; heaf 
wards settled 10,000/. onher and 
children, and bya codicil decia 
the settlement to be in satisi 
tion of the legacy : — this circi 
stance, even coupled with the 
Terence of the provisions and 
language of the will, is not ei 
cieot to repel the presumpl 
against double portions in 
cBseof the daughter Sophia. 5/ 
jield V. The Eari of Coventry. 
Page! 

POWER. 
1. Where there is noappointra 
under a power, and no gift o 
in default of appointment, th< 

\\\h only will tnke who co 
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sidence, and in endeavouring to 
apprehend him ; but it must swear 
to those facts, and in some way or 
other satisfy the Court of their 
truth. Wright v. Green. Page 93 

8. The Court will not make an order 
for the publication of depositions 
taken in a suit, to perpetuate tes- 
timony, while the witnesses are 
alive. Bamsdale v. Lowe* 142 

4. After a residuary fund had been 
paid into the Exchequer, under a 
decree establishing the right of 
the Crown, parties setting up a 
title to the fund were permitted, 
upon petition in the cause, and 
with the leave of the Crown, to go 
before the Master for the purpose 
of making out their claim. Monk- 
ion V. Attomey-Ge'neral. H? 
See Contempt, 1. 
Costs, 2. 

Reference under 1 W» 4. c. 60. 

PRAYER. 
See Specific Performance. 

PRESUMPTIONS. 
See Portions, 1, 2. 4, 5. 

PRINCIPAL AND AGENT. 
See Interpleader. 

PRINTS. 
iSffe Injunction, 1. 

PRIVATE HEARING. 

The consent of both parties is not 

necessary to a private hearing. 

Ogle V. Brandling. 680 



PRIVILEGE. 
See Contempt. 

PROVISIONAL ASSIGNEE. 
See Foreclosure Suit. 

PRIZE MONEY. 
Military prize, when captured, is 
capable of being effectually as- 
signed by the captor, before any 
interest in it has been vested in 
him by a grant from the Crown. 

A warrant of the Crown, con- 
veying military prize to trustees 
upon trust, to collect, recover, 
and receive the same, and direct* 
ing the trustees, as soon as the 
case would admit, to prepare a 
scheme for the distribution there- 
of, conformably to certain princi- 
ples therein stated, and to submit 
such scheme to the Lords of the 
Treasury, for the signification of 
the royal pleasure thereon, is not 
an absolute or final grant; it 
creates no vested interest in any 
particular individuals, as objects 
of the bounty; nor can persons 
claiming to be cesiui que trusts 
compel a distribution under it by 
a suit in equity against the trus- 
tees. 

Semble^ The Crown may at any 
time before distribution, alter or 
revoke a grant of military prize. 
Alexander v. The Duke of WeU 

Page ^ 



lington. 



PUBLICATION. 
See Practice, 8. 



PUR- 



i ; ' 


1' 
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only graot on a special case 
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PURCHASER. 


DeerhurU v. The Duke of 




1] 


See Pbhfobmancb. 
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REAL ESTATE. 


REMOTENESS. 


1 ii 


' 


Sw Charitable Use, 1. 


S« Will, 8, 9, 10,13 


11 
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RECEIVER. 


RENTS. 


ii 




A receiver appointed by the Court 


The rule of law, that the ti 


1 




is answerable for the loss of 


land cannot be tried in an 
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monies consequent on the failure 


for money had anil receivec 
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of a banker with wlioin they have 


not apply to cases where or 


|! 


' 1 


been deposited for securily, if the 


pnstgone rents of lands i 
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deposit be made in such a way 


question. 






that the receiver parts witli the 


The widow of a testator 




absolute control over the fuod. 


the acquiescence of bis hd 




A receiver paid into a banking 


let into paEsession of certaii 




house the sums he received, to 


hold houses, under an em 


I • 


the joint account of his sureties, 


supposition that they past 
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under an arrangement with them, 


the will along with other pro 
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that all drafts upon the sums so 


in which a life interest wi 




If 


paid in should be written by one 


vised to her ; and before Um 




of the sureties, aod signed by 


was discovered or her rigb 






himself. The bankers having sub- 


puted, she died. On a bil 






sequently failed, it was held (re- 


by the heir against her pe 






versing the judgment of the Master 


representative, praying th 


' ' 


of the Rolls), that the receiver was 


livery of title deeds aud j 
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by virtue of a special trust, a 
primary charge upon the estates, 
of which, subject to the widow's 
life interest, the Plaintiff was de- 
visee. Moneypenny v. Brisiov)- 

Page 117 

RENUNCIATION. 
See Fraud. 

REPUBLICATION. 
See Will, 2. 

REVERSIONARY INTEREST. 
See Baron and Feme. 

Specific Performance. 

REVOCATION. 

See Will, 12. 16. 

ROYAL GRANT. 

See Prize Mon ey. 



SATISFACTION. 
See Portions, 4, 5. 

SCHEDULE. 
See Trust Deed, 1. 

SCHEME. 
See Charitable Use, 2, 3. 

SECURITY. 
See Mortgage. 

SEPARATE ESTATE. 

1. Devise of lands to trustees upon 

trust, to pay the rents and profits 

to J. H. for life ; but if he should 

attempt to assign the same, or 

Vol. II. 



should commit an act of bank- 
ruptcy, or become insolvent, then 
upon trust to pay thereout to the 
wife of J. //. an annuity of 100/. 
during his life, and after his de- 
cease, an annuity of 30^. during 
her widowhood, and upon certain 
other trusts, as to the residue 
for the children of the marriage : 
Held, first, that the annuity of 
100/. was not the separate estate 
of the wife, but passed by the 
husband's assignment to a pur- 
chaser for value; secondly, that 
as against such purchaser the wife 
had no equity for a settlement out 
of the annuity. Stanton v. Hali. 

Page 175 

2. Lands were settled upon trust 
after the death of the settlor, to 
sell the same and distribute the 
proceeds among all the settlor's 
children nominatim ; and as to the 
shares of two who were married 
women, the trustees were directed 
to pay the same " into their own 
proper and respective hands, to 
and for their own use and bene- 
fit ;" but in case they should be 
then dead, to pay their shares to 
their respective husbands for their 
own use and benefit : Held, that 
these shares did not vest in the 
married women to their separate 
use. Tyler v. Lake. 18S 

3. On the marriage of a female in» 
fant who was a ward of Court, and 
entitled to a leasehold estate to 
her separate use, a settlement was 
made under the order of the 
Court, giving to the trustees a 
power of sale over the leasehold 

3 E estate: 
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estate: — A sale made by the 
trustees under the power, during 
tlie minority of the female infaDt 
is not valid. Simson v. Jones. 
Page 365 
See Baron akd Feme, I. 

SET OFF. 

See Rents, 

SETTLEMENT. 
A husband, whose wife was entitled 
to a fund in Court, signed a me- 
morandum atier marriage, agree- 
ing to secure half her property on 
herself; Held, (reversing the de- 
cision of the Court below,) that 
it was competent for the wife 
waive this agreemeut, and that 
any benefit which her children 
might have taken under it was de- 
feated by her waiver. Fenner v 
Taylor. 19C 

See Pebformance. 

Separate Estate, 1. 3. 



STATUTE OF L1MITATI0^ 
See Rekte. 

STATUTES. 

1. I fl'. +. c. 42. Brook v. St 

Pag 

2- The eleventh section of the If 

c.VJ., extended to a case w 

the decree in the cause was n 

prior to the act. Chapman v. 

3. 1 IVA. c. 36. 1.15. Hana 

V. K'ildes. 
+. 1 ^.4. cS6. *. IS. fVrig 

Green. 

5. 9 G. 2. e. 36. ColUnson ». P. 

6. 53 G. 3. c. 102. Barton «. 

7. 1 ly. 4. c. 60. In re Pigolt. 



TENANT FOR LIFE. 
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J(^n ; and John died more than 
forty years before the filing of the 
billy having surrendered the tene- 
ments to purchasers, who had 
notice of the will of the testatrix : 
Held, that the equitable title of 
the heir, which accrued on the 
death .of John^ was barred by 
length of time. Collard v. Hare. 

Page 675 
See Lord of a Manob. 
Prize Money. 
Trust Deed, 1. 

TRUST DEED. 

1. A person by deed conveyed to 
trustees certain personal property, 
upon trust to sell the same, and, 
afler satisfying certain specified 
charges and claims in a prescribed 
order out of the proceeds, to di- 
vide the residue among his sche- 
duled creditors, none of whom 
were parties or privy to the exe- 
cution of the deed. The trustees, 
afler partially executing the trusts 
by making sales and paying off the 
specified charges and claims in the 
order directed, concurred with the 
V grantor in doing several acts in- 
consistent with the subsequent 
trusts : Held, that after the death 
of the grantor a scheduled creditor 
had no equity against the trustees 
to enforce the execution of the 
trusts, the conveyance being in 
the nature of a private arrange- 
ment for the personal convenience 
of the grantor, and vesting no 
right in the creditors. Garrard v. 
Lord Lauderdale, 451 



3. Where consignments have been 
made from abroad to answer an 
annuity which the owner of the 
property consigned is liable to 
pay, and the consignee in this 
country gives notice of the ar- 
rangement to the annuitant, and 
makes payments in pursuance of 
it, the consignee is not afterwards 
at liberty to discontinue such pay- 
ments, so long as he has any pro- 
ceeds of the consignments in his 
hands. 

The circumstances of such a 
transaction constitute an implied 
trust, which the Court will enforce 
against the consignee, for the 
benefit of the annuitant. FUz' 
gerald v. Stewart. Page 457 

TRUST OF A TERM. 
See Baron and Feme, 2. 

TRUSTEE. 
See Liability of Trustees. 
Power, 2. 
Receiver. 



UNCERTAINTY. 

See Will, 1. 



VENDOR AND PURCHASER. 
Under an agreement of exchange 
between A.^ who held lands under 
a college lease, and B., the owner 
of an adjoining estate, B. occupied 
part of the college lands, and A. 
had occupied, along with the resi- 
due of the leasehold, part of B.'8 
S E 2 estate. 



agre«meDt of exchange, and that 
he had a right to recover by eject- 
meDt that portion of the leasehold 
which was in B.'a occupation. 
MUet V. Lan^if. Page 626 

VESTED INTEREST. 
See Will, 10. 

VESTING. 
See Will, 15. 

VOLUNTARY CONVEYANCE. 
See Trust Deed, 1. 



WAIVER. 
See Settlement. 



WARD OF COURT. 
See Skpabatb Estate, 1. 



WIFE'S CONSENT. 
See Pleading, 1. 



WIFE'S EQUITY. 
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husband she might happen to 
marry, and without power to sell 
or assign the same by anticipation. 
The Master of the Rolls, upon the 
ground that the restraint against 
alienation or anticipation would 
be valid in case of future (:over- 
ture, refused to order payment to 
the legatee of the price which 
would be paid for the annuity. 
But the Lord Chancellor held that 
she was entitled, if she chose, to 
the fund at once, without having 
it laid out, and that this option 
was not affected by the clause 
against anticipation. Woodmeston 
V. Walker. Page 197 

5. A testatrix gave her real estates 
upon trust to be sold, and directed 
the monies to arise from such sale 
to be considered and taken as part 
of her personal estate ; she then 
willed, that out of the monies to 
arise from such sale, and out of all 
other her personal estate, certain 
pecuniary legacies should be paid ; 
and bequeathed all the residue of 
her personal estate, and of the 
monies arising from the sale of 
her real estates, upon trust for 

~ two persons and their children. 
Some of the pecuniary legatees 
having died in the testatrix's life- 
time; it was held (reversing the 
decision of the Court below), that 
the conversion of the real estate 
into personal, directed by the will, 
was not absolute, but partial only, 
for the purpose of making good 
the pecuniary legacies ; and that 
such of those legacies as had 
lapsed, in so far as they consisted 



of the produce of real estate, had 
lapsed for the benefit of the heir 
at law. Amphlett v. Parke. 

Page 221 

6. Where a testator directed his real 
and personal estate to be sold, and 
his debts and legacies to be paid, 
including certain charitable lega- 
cies, and gave the residue of the 
mixed fund to A, and B., tlie 
failure of the charitable legacies 
was held to enure to the benefit 
of A. and B. Green v, Jackson. 

2S8 

7. A testator, having under a set- 
tlement a power of appointing by 
will a sum of 715(V. bank stock, 
in respect of which three bonuses 
had been paid and invested since 
the date of the settlement, by his 
will, after mentioning the original 
amount of stock, and making an 
erroneous reference to the first 
bonus, as then consisting of 715/. 
5 per cent, stock, appointed the 
said sum of 7150/. bank stock, 
and the said sum of 71 SI. 5 per 
cent, bank annuities, " together 
with all such further additions in 
the nature of profit to be made to 
the said bank stock in his life- 
time:" Held, that^^the appoint- 
ment extended to all the bonuses. 

A testator having a power under 
his marriage settlement to ap- 
point a fund among his children, 
appointed it to his two sons and 
three daughters in equal shares, 
and then declared that the shares 
appointed to his daughters should 
be held on the same trusts for the 
benefit of his daughters and their 

issue 
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i«vie n were therein exprewed 
coDcer&iiig the shares of hie re. 
fiiduarjr, estate bequeathed to each 
daughter and her isgue: under 
these trusts the daughters took in 
their respective shares of the resi- 
due a life interest to their se- 
parate use, but without power or 
anticipation or alienation: Held. 

That the stiares of the settled 
fund were well appointed to the 
daughters absolutely; but to their 
separate use during their respec- 
tive lives, and without power of 
BDticipation or alienation. 

That no case of election was 
raised in favour of the issue of 
the daughters against the daugh- 
ters or their husbands. Carver v. 
Bouiles. Page 304: 

3. A gifi over of money upon the 
death of a legatee without issue is 
roid, unless from the words of the 
will it can be collected that the 
testator meant a death without is- 
sue at the time of the death of the 



the brother nnd nephews ti\ died 
without issue : Held, that the gift 
over to the cousins was void, aa 
being too remote. Lepine v. Fe- 
rard. Page 378 

9- A testator by his will gave to 
Caroline, described as his natural 
daughter, a sum of stock, and his 
house and laud at C. ; with a di- 
rection that if she married, the 
property should be settled solely 
upon herself and children; but, in 
case of her death without lawful 
issue, the money so left to her to 
be equally divided betwixt his 
nephews and nieces who might be 
living at the time, and the land at 
C. to his nephew J. H. : Held, 
that Caroline took an absolute in- 
terest in the stock. Campbell v. 
Harding. 390 

10. Where real and personal estates 
are given together for life, and so 
limited over that a child of the 
tenant for life would take a vested 
interest in the real estate at its 
birth, and in the personal estate 
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funds, after payment of the an- 
nuities and legacies thereinbefore 
bequeathed, and also her plate, 
books, and certain portraits, to 
E. G. T. and M. T. for their lives 
equally; and after the death of 
either, the whole to the survivor 
for life ; and after the decease of 
the survivor, then unto such chil- 
dren of M. T, as she should by 
deed or will appoint ; and in de- 
fault of appointment, then the 
plantation and the residue of the 
money in the funds to be equally 
divided among the said children 
and their heirs; and if but one 
child, the whole to such child and 
his or her heirs, the funded pro- 
perty to be an interest vested in 
them, being sons, at twenty-one, 
and being daughters, at twenty- 
one or marriage; but in case 
Af. T. should die without issue of 
her body lawfully begotten, the 
testatrix devised the plantation 
equally among all the children of 
A, W. and their heirs ; and in case 
Af. 7*. should die without issue as 
aforesaid, she then bequeathed her 
said residue of her money in the 
funds, and all her said plate, books, 
and portraits, unto J, Af. for life, 
and after his decease to his eldest 
son for ever : but, in case «/. Af. 
should die under age and without 
issue, then the said residue of her 
money in the funds, plate, books, 
and portraits unto Af. Af. abso- 
lutely. All the rest and residue 
of her estate and effects the tes- 
tatrix gave and bequeathed unto 
E. G. T. and M. T. absolutely. 



Af. T. having survived E, 6. T. 
and died without having been 
married, it was held. 

That J. Af. took a life interest 
in the funded property ; 

That «/. M. took no interest in 
the plate, books, and portraits, the 
limitation over of those articles 
being too remote ; 

That the stock legacy to Af. Af ., 
which had lapsed by her death 
under age and unmarried, passed 
under the residuary bequest of 
the funded property, for the be- 
nefit of «7. Af., and did not sink 
into the general residue. Malcolm 
V. Taylor, Page 416 

11. Where freehold, copyhold, and 
leasehold estates are devised, sub- 
ject to a general charge for the 
payment of debts, and the free, 
holds and leaseholds are subject 
to mortgages, and there is a. de- 
scended freehold estate purchased 
after the will, the general personal 
estate not specifically bequeathed 
is first to be applied in payment of 
simple contract debts as fiur as it 
will extend, and the surplus of 
simple contract debts is to fall 
proportionally on the freehold, 
copyhold, and leasehold estates 
devised ; then the specialty debts, 
including all mortgage debts, are 
to be satisfied out of the descended 
freehold estate as far as it will ex- 
tend; and the surplus of such 
specialty debts is also to fall pro- 
portionally upon the freehold, 
copyhold, and leasehold estates 
devised. 

Where a testator gives an an- 
nuity 
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Buity to A. for life, payable quar- 
terly, the first payment to be made 
withtD eigbteen months afler his 
death, the annuity does oot com- 
meoce till fifteen months from the 
death of the testator. 

Semble, furniture specifically be- 
queathed ought to contribute to 
the payment of the debts propor- 
tionally with the devised real es- 
tates. 

Where a testator gives an an. 
nuity to A. for life, and directs 
the first payment to he made 
within one month from his ihe 
s death, the annuity com- 
. from the death of the 
)r; and though the first 
year's payment is to he made at 
the appointed time, the payment 
for the second year does not be- 
come due till the end of the year. 
Irvin V, Ironmonger. Page 531 
12. Where a testator makes a codi- 
cil without professional assistance, 
his expressions are not to be con- 

icd literally nnd technically, if 



them, for his brother for life, an 
afier his death for Robert abst 
lutely. The brother died, an 
the testator aftertrards made 
codicil, by which, afler recitin 
that in case his son died withoi 
an heir male or female, he had be 
queaihed his estates in the paris 
otMhsenden and elsewere to fli 
bfTt, he revoked th:it part of hi 
will, and excluded Robert from a 
chance of benefit under the will 
and in the place of Robert, he, 
his son died without heirs male c 
female, bequeathed all rhe estate 
he had or might have at the tim 
of his death in Missenden or else 
where, which by virtue of his wil 
were the sole property of his son 
to Thomas and the heirs of hi 
body, subject to the same coodi 
tions of entad as were imposed o 
ihc son ; and in case Thoita 
died without heirs, he bequeatliC' 
all the estates which T/iomas woiA' 
inherit by the death of the testa 
lo Jntsolt and his hein 
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est of the monies arising from the 
sale in the other » and also the in* 
terest of the securities on which 
the rest of his capital should be 
invested, to his daughter for life, 
her receipt to be a discharge. 
He then gives her the rents and 
profits of all his real estates during 
her life; and at her decease he 
devises and bequeaths to her heirs 
all his estates real and personal as 
tenants in common: if his daugh- 
ter has but one child, such child 
is to possess the whole ; but if she 
should die without issue, then at 
her decease he gives certain lega- 
cies. He next directs all his 
goods and effects to be sold, his 
said legacies to be paid, and a sum 
invested suflBcient to purchase 
150/. a year, which is to be paid 
to the husband of the daughter. 
He then orders his real estates to 
be sold at the decease of his 
daughter or at the decease of his 
brothers and sitters, according as 
a particular event may turn out ; 
and he gives over to certain per- 
sons all the residue of his personal 
estate, including the proceeds of 
the sale of the real estates when 
sold, and the rents of them until 
they are sold. The daughter died 
without having had issue : Held, 

That the daughter took an es- 
tate tail in the freeholds ; 

That the real and personal es- 
tate being given over together, she 
took the personal estate abso- 
lutely ; 

That the annuities and legacies 
given at her decease were charged 



both on the real and personal es- 
tate, and were to be borne propor- 
tionally by the two funds. Dunk 
V. Feimerm Page 557 

14* The testator, upon the marriage 
of his daughter Caiherinef cove- 
nanted to make her fortune equal 
to that of any one of his five other 
daughters. By his will he gave 
to Catherine absolutely a provi- 
sion equal to that which he gave 
to any one of his other five daugh. 
ters and their issue ; but the for- 
tunes bequeathed to these five 
daughters were limited io them for 
life only, with remainder to their 
issue : and in case any one of the 
five should die without leaving 
issue, her share was to go to the 
others of the four daughters and 
their issue, in the same manner 
as their original shares. One of 
the five died without issue: Held, 
that Catherine could not claim an 
additional provision in respect of 
the benefits thereby derived by 
the other four daughters and their 
issue, her absolute interest in her 
own share being equivalent in 
value to the interests of the other 
daughters and their issue in their 
respective shares, and their con- 
tingent interests in the shares of 
each other. Clegg v. Qegg, 

570 
15. A testator appoints a fund, after 
the death of his wife, to his son, to 
be paid to him at her decease, if he 
shall then have attained twenty-one ; 
and in case his son dies under 
twenty-one, and after the wife, he 
gives the fund to his brother ; and 

3F in 



aaugDiera oi tne Drotner men 
liTing: Held, that the represent- 
atiret of the son, and not the 
daughter! of the brother, were en- 
titled to the Aind. ClutferBuck v. 
EdmartU. Page £77 

16. Atettotor byhJBwillgsve a>pe- 
cific chattel to A. Afterwardi, 
hj a codicili he gave a number 
of article! of a different kind, and 
of much leu valusi to B., and in 
enumerating thote articles) intro- 
duced an imperfectly written 
word, which might be luppoied to 
designate the chattel preTiouiIy 
given to A. : Held, that the be- 
quest to A. was not therebjr re- 
voked. 

If property described in dis- 
tinct and unambiguous terms is 
bequeathed to a particular person, 
a subsequent bequest (^ the same 
property to another must, in order 
to be effectual, designate the sub- 
ject-matter of the gift in words bo 
legibly written that no reasonable 
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